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 P-R-O-C-E-E-D-I-N-G-S 

 1:26 p.m. 

  CHAIRPERSON GRIFFIS:  Good afternoon, 

ladies and gentlemen.  Let me call to order the 5th of 

September 2006 afternoon hearing of the Board of 

Zoning Adjustment of the District of Columbia.  My 

name is Geoff Griffis and I am the Chairperson.  

Joining me today is the Vice Chair, Ms. Miller, and 

Mr. Etherly.  Representing the National Capital 

Planning Commission is Mr. Mann and representing the 

Zoning Commission with us this afternoon is Mr. 

Jeffries. 

  Copies of today's hearing agenda are 

available for you.  They are located at the table 

where you entered into the hearing room.  You can pick 

one up and see where you are on the chronology.  

However, I'm going to change that chronology, but I'll 

get to that at the end of my openings. 

  Let me just bring everyone's attention to 

a couple of very important things.  First of all, we 

are back in session having recessed for several weeks 

during August, so we are happy to be here again and 

happy to see you all.  We are being broadcast live on 

the Office of Zoning's website and we are also 

creating an official transcript by the Court Reporter 
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sitting to my right. 

  Attendant to both of those transmissions, 

I ask several things.  First of all, if you would, 

please, turn off your cell phones and beepers at this 

time, so that we don't have a disruption of that 

transmission or the attention of those presenting 

information for the Board. 

  When coming forward to speak to the Board 

for the first time, you will need to just make 

yourself comfortable.  Turn the microphone on and 

state your name and address for the record.  You only 

need to do this once and then you can proceed with 

addressing the Board. 

  The order of procedures for special 

exceptions and variances is as follows:  First, we 

will hear from the applicant, the presentation of 

their case and their facts.  Second, we will hear any 

Government reports attendant to an application, the 

Office of Planning, Department of Transportation, 

etcetera.  Third, we will hear from the ANC within 

which the property is located.  Fourth, we will hear 

from persons or parties in support of an application. 

 Fifth would be persons or parties in opposition to an 

application.  And sixth, finally, we will return to 

the applicant if they have any rebuttal testimony, any 
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closing remarks or summations for us. 

  Cross examination of witnesses is allowed 

by the applicant and parties in a case.  If we 

establish parties, you will be well-aware that you are 

a party and, therefore, will be able to conduct cross 

examination.  The ANC is automatically a party in the 

case and will be able to conduct cross examination and 

will also be presenting an entire case in each 

application as they see fit. 

  The record will be closed at the 

conclusion of the hearing on the cases.  This should 

be very well understood.  What we're doing today in 

this Public Hearing, in this public session, is 

allowing anyone and everyone from the public to be 

part of the record to provide us testimony and the 

applicant also.  That record which we create today is 

the only record and the only information of which we 

will base our decisions on.  So it's very important to 

understand that at the end of this hearing when we say 

the record is closed, no other information comes into 

the record, therefore, no other information would be 

accepted and/or deliberated and viewed by the Board. 

  The Sunshine Act requires us to conduct 

our hearings in the open and before the public.  We do 

on occasion enter into Executive Sessions, both during 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 8

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

or after hearings on cases.  Those Executive Sessions 

are used for the purposes of reviewing facts in the 

case and at times deliberating briefly on cases.  The 

Sunshine Act does allow us to do this and it is also 

in accordance with our rules, regulations and 

procedures. 

  We will make every effort and we're going 

to finish well before 6:00, so I don't even need to 

warn you.  We'll get right into it.  At this time, let 

me say a very good afternoon to Ms. Bailey, with the 

Office of Zoning, who is on my far left.  Ms. Rose 

also with the Office of Zoning, Ms. Glazer with the 

Office of Attorney General is with us. 

  Let me ask if the staff is aware of any 

preliminary matters, but before she answers that, 

preliminary matters are those which relate to whether 

a case will or should proceed today.  If you are not 

prepared to go forward with a case today or you 

believe that there is a case on our schedule that we 

should not proceed with because of elements of 

notification or well, for whatever reason that you may 

think, you can come forward, at this time, and have a 

seat at the table as an indication of a preliminary 

matter. 

  I'll return to Ms. Bailey if she is aware 
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of any preliminary matters. 

  MS. BAILEY:  Mr. Chairman, and to the 

Members of the Board, and to everyone, good afternoon. 

 No, sir, staff does not have any preliminary matters. 

  CHAIRPERSON GRIFFIS:  Excellent.  Very 

well.  At this time then, I'm going to ask that 

everyone who is planning to address the Board, if you 

would, please, stand and give your attention to Ms. 

Bailey, she is going to swear you in. 

  MS. BAILEY:  Would you, please, raise your 

right hand? 

  (Whereupon, the witnesses were sworn.) 

  MS. BAILEY:  Thank you. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you all very much.  With that then, we can proceed in 

our afternoon cases.  However, I do want to address 

our schedule just very briefly.  It seems to be the 

most efficient way to proceed with 17514, which is as 

noted the first case in the afternoon.  I would then 

like to call 17508, Allan, which is a special 

exception for the child development center and then 

proceed with 17438. 

  MS. BAILEY:  Mr. Chairman, for 

clarification are we doing Barbara Allan first? 

  CHAIRPERSON GRIFFIS:  No. 
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  MS. BAILEY:  We're doing Mason? 

  CHAIRPERSON GRIFFIS:  17 -- correct. 

  MS. BAILEY:  Okay.  Thank you, sir.  

Application No. 17514 of Douglas and R.J. Mason, 

pursuant to 11 DCMR 3104.1, for a special exception to 

allow an accessory apartment to an existing single-

family dwelling under subsection 202.10.  The property 

is Zoned R-1-B and it's located at 2826 Arizona 

Avenue, N.W., Square 1439, Lot 39. 

  MR. STILLWELL:  Good morning, Mr. 

Chairman.  For the record, my name is Garland 

Stillwell with the Office of Pillsbury Winthrop Shaw 

Pittman representing the applicant, Mrs. R. J. and 

Douglas Mason.  The owners of the subject premises and 

applicant for this subject application.  We also have 

present with us Mr. Ron Lipford, who is the project 

architect with Arel Architects. 

  As a preliminary matter, Mr. Chairman, Mr. 

Lipford has been accepted as an expert before this 

body before and in Exhibit A of our prehearing 

statement we have included his resume for your review, 

but we do ask that he be acknowledged as an expert 

witness. 

  CHAIRPERSON GRIFFIS:  What other case was 

he admitted as an expert? 
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  MR. STILLWELL:  Mr. Lipford, if you can go 

on the mike, please? 

  MR. LIPFORD:  Yes, Ronald Lipford, Arel 

Architects.  That was the Carver 2000 Project. 

  CHAIRPERSON GRIFFIS:  The which one? 

  MR. LIPFORD:  Carver 2000. 

  CHAIRPERSON GRIFFIS:  When was that? 

  MR. LIPFORD:  It was last -- 

  CHAIRPERSON GRIFFIS:  It doesn't matter.  

I'm just interested.  I usually have a good memory on 

these things. 

  MR. STILLWELL:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  I don't remember 

that. 

  MR. STILLWELL:  Mr. Chairman, I think this 

is only commissioned. 

  CHAIRPERSON GRIFFIS:  Oh, indeed. 

  MR. STILLWELL:  Yes. 

  MR. LIPFORD:  Right. 

  CHAIRPERSON GRIFFIS:  See, I thought I had 

a good memory.  Okay.  Questions from the Board, 

clarifications?  Mr. Lipford is being proffered as an 

expert witness in architecture.  You do mostly 

residential, single-family residential commissions? 

  MR. LIPFORD:  Mostly commercial. 
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  CHAIRPERSON GRIFFIS:  Indeed.  Does the 

ANC have any comment on the expert witness?  No 

comment.  Any concerns?  Not noting any objection or 

advisory objections to the review of this, I think we 

can proceed.  Well, there it is.  Let's move ahead. 

  MR. STILLWELL:  If I may, I would like to 

call my first witness, Ms. R. J. and Douglas Mason, 

husband and wife, and Mrs. Mason will respond to any 

questions, but Mr. Douglas Mason is also here to add 

any comment if needed.  With the Board's permission, I 

would like to do this in a Q&A fashion, as it's their 

first presentation in front of the BZA. 

  CHAIRPERSON GRIFFIS:  Absolutely. 

  MR. STILLWELL:  And with that, I would 

like to introduce Ms. R. J. Mason.  Mrs. Mason, if you 

could just introduce yourself into the record, please? 

  MS. MASON:  Good morning.  My name is R. 

J. Franklin Mason. 

  CHAIRPERSON GRIFFIS:  Good morning. 

  MR. STILLWELL:  And, Mr. Mason, could you 

also introduce yourself into the record, please? 

  MR. MASON:  Good afternoon.  Yes, my name 

is Douglas McArthur Mason. 

  CHAIRPERSON GRIFFIS:  Can you just show 

your allegiance, like you are more design oriented and 
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she is more legally oriented?  That's crazy.  I 

actually see this.  We're usually one table, now we 

have three.  I see.  It's a whole new design.  That's 

it.  I was wondering.  Okay.  Let's go ahead. 

  MR. STILLWELL:  Mrs. Mason, how long have 

you and your husband resided at the subject premises? 

  MS. MASON:  About four years. 

  MR. STILLWELL:  And this is your primary 

residence?  Is this correct? 

  MS. MASON:  Yes, it is. 

  MR. STILLWELL:  And the principal dwelling 

will be owner occupied, that is you will both reside 

at this residence during the course of the renovating 

of the accessory apartment, correct? 

  MS. MASON:  Yes. 

  MR. STILLWELL:  Will the total number of 

persons that will occupy the house include in the 

principal residents and any renters in accessory 

apartment be less than -- be more than six? 

  MS. MASON:  No. 

  MR. STILLWELL:  Okay.  Is there any home 

occupation use at this site? 

  MS. MASON:  No. 

  MR. STILLWELL:  How many parking spaces 

can you provide off-site -- I'm sorry, off-street for 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 14

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

your specific dwelling unit? 

  MS. MASON:  Probably two.  Two to three. 

  MR. STILLWELL:  And what is your 

understanding of the availability of on-street parking 

immediately in front of your residence? 

  MS. MASON:  There is on-street parking 

available on both sides of Arizona and there are no 

parking restrictions. 

  MR. STILLWELL:  Okay.   

  MS. MASON:  There are no meters. 

  MR. STILLWELL:  Okay.  Thank you.  And 

currently there are no renters in your proposed space 

for an accessory apartment.  Is that correct? 

  MS. MASON:  That's correct. 

  MR. STILLWELL:  Okay.  Thank you.  This 

concludes our presentation and Mr. and Mrs. Mason are 

available to respond to any questions you may have. 

  CHAIRPERSON GRIFFIS:  Excellent.  Any 

questions?  Very well.  Let's proceed. 

  MR. STILLWELL:  I would like to call my 

next witness, Mr. Ron Lipford of Arel Architects, who 

will discuss design aspects of this proposal.  Mr. 

Lipford, could you, please, identify yourself for the 

record, first, and then proceed? 

  MR. LIPFORD:  Good afternoon.  Again, my 
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name is Ronald Lipford with Arel Architects.  The 

property at Arizona Avenue is a residence, two stories 

with a basement and a loft, upper level.  The current 

property has a utilitarian type building on the site, 

which is detached from the residence itself.  For the 

most part, it's a storage shed with tools.  It does 

have -- it is electrified, but it has no plumbing and 

no HVAC and is not a part of this project in terms of 

what is a part of the apartment or not. 

  The existing house itself is a traditional 

colonial style house and most of the architecture in 

the community is as such as well.  With a variance, a 

difference of different types of styles that are 

varying between traditional and colonial style 

architecture.  One and two stories residential homes 

as well. 

  There are no alterations made to this 

basement at all for the proposed apartment use.  The 

functions in the basement currently exist and have 

existed.  The square footage of the basement level is 

less than 25 percent of the overall square footage of 

the building itself, total square footage of the 

building itself.  It's about 770 square feet relative 

to 3,280 square foot gross square footage of the house 

itself. 
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  CHAIRPERSON GRIFFIS:  So that's within the 

25 percent of the gross square footage? 

  MR. LIPFORD:  That's within the 25 

percent, yes. 

  CHAIRPERSON GRIFFIS:  Okay.  We have one 

set of plans, Exhibit 14 in our record, A1.1, A1.2.  

Are there other plans that were submitted or is this 

what we have? 

  MR. LIPFORD:  No. 

  MR. STILLWELL:  No. 

  CHAIRPERSON GRIFFIS:  Okay.  In which 

case, obviously, the critical aspect that we're 

looking at in the regulations, some of which have been 

answered and some of which have been addressed by 

yourself, can you point to me two things.  Ingress and 

egress, where and how do you access this unit?  And 

then two, if you wouldn't mind, I don't know who put 

in the Exhibit 7, your Exhibit 6, which is 

photographs, if we could just walk through that really 

quickly just for clarification?  There's some 

questions up here of what we're looking at and how 

we're looking at it.  Probably more critical is to 

show us the existing situation.  It looks like a nice 

-- well, it's kind of an eclectic architecture 

photograph in this area.  I can't imagine they are all 
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on-site. 

  MR. LIPFORD:  On the basement floor plan 

that's to the bottom to the left, there are patio 

doors in terms of egress and ingress on the right side 

of that plan.  These are patio doors that open out 

onto grade and if you can see just to the left of -- 

to the bottom of the bathrooms in this particular 

floor, there is an exit way or entry way that leads 

out to grade on that end of the building. 

  CHAIRPERSON GRIFFIS:  Okay.  So do any of 

those entrances to the house face the street? 

  MR. LIPFORD:  No. 

  CHAIRPERSON GRIFFIS:  Okay.  And is there 

a corresponding photograph or visual, so is there a 

corresponding photograph that shows me what that plan 

is?  I mean, where is it?  Like I can probably find it 

out myself here. 

  MR. STILLWELL:  6A shows there in the 

front to the street. 

  CHAIRPERSON GRIFFIS:  6A? 

  MR. STILLWELL:  6A. 

  CHAIRPERSON GRIFFIS:  >From the street? 

  MR. STILLWELL:  Right. 

  CHAIRPERSON GRIFFIS:  That's the front of 

the house.  So your drawings were into the same way.  
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Is that correct? 

  MR. LIPFORD:  That's correct. 

  CHAIRPERSON GRIFFIS:  Okay.  So if I hold 

this photograph up and basement floor plan, 1, A1.1, 

listed as 770 square feet, I would note then in this 

photograph, of course, we can't see that stair on the 

left or that door, because it goes below grade. 

  MR. LIPFORD:  Correct. 

  CHAIRPERSON GRIFFIS:  And the one on the 

right, the patio doors are also on the right side, 

which wouldn't be able to be visible, because we're 

looking at the front elevation? 

  MR. LIPFORD:  That's correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  I'm 

clear.  Anybody else? 

  COMMISSIONER JEFFRIES:  So let me 

understand.  So the first floor plan existing that 

room, there's not a window? 

  MR. LIPFORD:  There is a window. 

  COMMISSIONER JEFFRIES:  There?  I'm 

looking at the bedroom, the 14 foot wide bedroom 

that's next to the bathroom.  Was that the -- I'm 

trying to correspond this photograph to this floor 

plan and I'm just trying to make certain I'm clear 

that that bedroom does not have a window? 
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  MR. LIPFORD:  That's on the level.  The 

living room is at the front of the house.  That wall 

that you are saying is across that elevation of the 

photograph 6 in this exhibit. 

  COMMISSIONER JEFFRIES:  So this elevation 

is where? 

  MR. STILLWELL:  The bottom of the -- 

  CHAIRPERSON GRIFFIS:  He's actually asking 

about the first floor, not -- 

  COMMISSIONER JEFFRIES:  The first floor, 

the first floor. 

  CHAIRPERSON GRIFFIS:  -- the accessory 

apartment floor. 

  MS. MASON:  That's a bathroom. 

  MR. LIPFORD:  The first floor. 

  MS. MASON:  That's on the first floor. 

  CHAIRPERSON GRIFFIS:  Can you turn your 

microphone on, please? 

  MS. MASON:  I think maybe the problem is 

actually the front, what we consider when you walk in 

our front door, you can't see that from that picture. 

  COMMISSIONER JEFFRIES:  Okay.   

  MS. MASON:  So if you just kind of imagine 

to the right, you walk up the stairs and you enter the 

first floor of our home. 
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  COMMISSIONER JEFFRIES:  Um-hum. 

  MS. MASON:  And I don't have the plan in 

front of me, but it should reflect what you see on the 

first floor.  There should be a bathroom to the left. 

  MR. LIPFORD:  That's right. 

  MS. MASON:  And that's the window that 

you're looking through. 

  CHAIRPERSON GRIFFIS:  When you walk in 

your front door on the first floor and you take a 

right, what's there? 

  MS. MASON:  On the top -- our parlor. 

  CHAIRPERSON GRIFFIS:  A parlor? 

  MS. MASON:  Uh-huh. 

  CHAIRPERSON GRIFFIS:  Is there a window in 

that room? 

  MS. MASON:  Yes, there is. 

  CHAIRPERSON GRIFFIS:  Is the window shown 

in this photograph? 

  MS. MASON:  I don't have the photograph, 

but it's not visible, but what I'm saying is when you 

enter our home, it's right here.  If you have -- let 

me see the floor plan.  The first floor floor plan. 

  CHAIRPERSON GRIFFIS:  Gotcha.  Mr. 

Jeffries, is that understood?  If you turn the plans 

upside down and look at the photographs, it works. 
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  MS. MASON:  The window actually is not 

shown. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. MASON:  But there is a window. 

  CHAIRPERSON GRIFFIS:  Hold on. 

  MS. MASON:  I'm looking -- 

  CHAIRPERSON GRIFFIS:  Hold on two seconds. 

 Mr. Jeffries? 

  COMMISSIONER JEFFRIES:  Okay.  My question 

is if I look at A1.1 and I look at the first floor 

plan 2 over A1.1, I look at the bedroom and I don't 

see any windows drawn. 

  CHAIRPERSON GRIFFIS:  Right.  Follow-up. 

  COMMISSIONER JEFFRIES:  So that's -- 

  CHAIRPERSON GRIFFIS:  Turn those upside 

down, pull the photograph up, locate the window on the 

right side of the first floor plan and that's the 

window showing on the elevation. 

  COMMISSIONER JEFFRIES:  The bathroom 

window? 

  CHAIRPERSON GRIFFIS:  That's correct. 

  COMMISSIONER JEFFRIES:  Got that, got 

that.  I happen to be confused with that in a minute. 

 I guess the question is so there's no window in the 

bedroom. 
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  MS. MASON:  Yes, there is.  This is a 

master suite that we're looking at.  You see where the 

bathroom is? 

  COMMISSIONER JEFFRIES:  Right. 

  MS. MASON:  Okay.  Right next to the 

bathroom is the bedroom. 

  COMMISSIONER JEFFRIES:  Right. 

  MS. MASON:  You see the wall, that wall is 

full, it's windows all the way down.  You can't see 

that again, because that faces the back of the house. 

 In other words -- 

  CHAIRPERSON GRIFFIS:  Okay.   

  COMMISSIONER JEFFRIES:  It's just not 

reflected on the -- 

  MS. MASON:  You see -- 

  MR. LIPFORD:  It's not reflected on the 

plan. 

  MS. MASON:  It's not. 

  COMMISSIONER JEFFRIES:  That's all I 

wanted to know. 

  MS. MASON:  Oh, okay. 

  COMMISSIONER JEFFRIES:  I just thought I 

was losing my mind up here. 

  MS. MASON:  No. 

  COMMISSIONER JEFFRIES:  But okay, that's 
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fine.  It's just not -- 

  CHAIRPERSON GRIFFIS:  Have we cleared that 

up? 

  COMMISSIONER JEFFRIES:  Yes. 

  MS. MASON:  I mean, if you look -- 

actually, if you look -- 

  CHAIRPERSON GRIFFIS:  We're good. 

  COMMISSIONER JEFFRIES:  We're good. 

  MS. MASON:  We're good.  Okay.   

  CHAIRPERSON GRIFFIS:  It was a bit 

confusing.  Okay.  Anything on the lower level 

accessory apartment?  Question on that on the floor?  

Okay.  Brilliant.  What else? 

  MR. STILLWELL:  Mr. Chairman, just to 

clarify one point, at the conclusion of Mr. Lipford's 

statement there was an addition, and this was done at 

the direction errantly of DCRA, if you look at Exhibit 

6J, there is an electric box that the applicants, 

before they obtained counsel, was required to install 

by DCRA staff.  And so technically, there was "an 

alteration" to the unit to benefit the accessory 

apartment, but this was done at the direction of City 

officials. 

  CHAIRPERSON GRIFFIS:  There was a permit 

pulled? 
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  MR. STILLWELL:  That is correct and that 

was also attached as part of this application package 

to show that the applicant was complying with specific 

directions from the District Government. 

  CHAIRPERSON GRIFFIS:  That was some time 

ago the permit was pulled, right? 

  MR. STILLWELL:  That is correct. 

  MR. LIPFORD:  Yes. 

  MS. MASON:  Yes. 

  CHAIRPERSON GRIFFIS:  Well, okay.   

  MR. STILLWELL:  This concludes our 

presentation, unless the Board has specific questions 

of us. 

  CHAIRPERSON GRIFFIS:  Any other questions? 

 Mr. Jeffries, anything? 

  COMMISSIONER JEFFRIES:  No. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else?  Let's move ahead.  Thank you very much.  Let's 

go to the Office of Planning. 

  MS. BROWN-ROBERTS:  Good afternoon, Mr. 

Chairman and Members of the BZA.  I'm Maxine. 

  CHAIRPERSON GRIFFIS:  I'm sorry, just to 

interrupt, does the ANC have any cross on the 

witnesses?  Any questions?  Okay.  Thank you.  Go 

ahead. 
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  MS. BROWN-ROBERTS:  I'm Maxine Brown-

Roberts from the Office of Planning.  The subject 

property is within the R-1-B District and per section 

202.10 accessory apartments are allowed if they meet 

the requirements outlined.  Our submitted report 

outlines and analyzes each requirement.  In summary, 

the lot area and the gross square footage of the house 

are greater than the minimum required.  The 700 square 

foot apartment occupies 23.41 percent of the house and 

does not add any additional lot occupancy or gross 

floor area. 

  The apartment can be accessed from two 

areas, neither of which front on Arizona Avenue.  The 

applicant has stipulated that they will occupy the 

upper floors of the house, that the number of 

occupants will not exceed six persons and that there 

will be no home occupation in operation on the 

property. 

  From our site visit, the Office of 

Planning believes that the location of the apartment 

meets the definition of a basement, is in harmony with 

the intent of the Zoning Regulations and will not 

adversely affect the use of neighboring properties 

and, therefore, we recommend approval of the requested 

special exception.  Thank you, Mr. Chairman. 
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  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Any questions from the Board?  Does the applicant 

have any cross examination of the Office of Planning? 

 Any cross? 

  MR. STILLWELL:  No, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  ANC any cross?  Very 

well.  Thank you very much.  We don't have any other 

Government reports attendant to this application, 

unless the applicant is aware of any others.  We can 

move straight ahead into ANC-3D's presentation of 

their case. 

  MS. THOMPSON:  Good afternoon, Members of 

the Commission.  My name is Rachel Thompson.  I'm 

Advisory Neighborhood Commissioner for Single Member 

District 04 in which the property is located.  And I'm 

here to briefly testify in favor of this application, 

which was approved by our Commission in a 5-1 vote 

outlined by letter to you on July 21st. 

  We find, as do the Office of Planning, 

that the criteria are met in this application.  We did 

have two sort of general areas of concern.  Our Zoning 

Committee went and visited the property and we raised 

the question of whether or not this was habitable 

space under whether it met the criteria for basement 

versus cellar and we have an awful lot of sort of 
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space being used in our neighborhood where it's really 

unclear whether it is basement or cellar. 

  So we raised that question and in our 

letter we asked that DCRA, in fact, certify that this 

is habitable basement space. 

  CHAIRPERSON GRIFFIS:  Can I ask you just 

quickly to clarify what the issue is there?  My 

reading of DCMR 11, of course, of the Zoning at 199 

the definition is the difference between basement and 

cellar doesn't talk about habitability. 

  MS. THOMPSON:  Um, I don't have it right 

in front of me, but I think there is a determination 

about habitability and basements are habitable and 

that's when there is 4 feet or more above grade and 

basements are when there is not. 

  CHAIRPERSON GRIFFIS:  In the Zoning 

Regulations? 

  MS. THOMPSON:  And one is habitable and 

the other is the other.  Yes.  Yes, so that's sort of 

a gating factor, I think, before you even get to the 

specific requirements of this. 

  CHAIRPERSON GRIFFIS:  Right.  We can put 

it to rest right now. 

  MS. THOMPSON:  Of the section. 

  CHAIRPERSON GRIFFIS:  The definition of 
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basement, as I read it, let's make sure we see what it 

is.  Basement, DCMR Title 11 199, "That portion of a 

story below, partly below grade, the ceiling of which 

is 4 feet or more above the adjacent finished grade." 

 Is that your understanding? 

  MS. THOMPSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Cellar, "That 

portion of a story, a ceiling of which is less than 4 

feet above the adjacent finished grade." 

  MS. THOMPSON:  Right.  And when we went 

into the apartment, I -- when you were talking about 

the orientation, I'm not sure that I -- well, the -- 

as the applicants have shown in their photographs, 

there are -- I don't believe there are any windows on 

the Arizona side of the apartment.  Of course, there's 

obviously, above grade. 

  CHAIRPERSON GRIFFIS:  Okay.  But let's not 

get too far in, because I get confused.  Where does 

the habitability arise between basement and cellar? 

  MS. THOMPSON:  The habitability arises 

because there is a steep slope on the land and it 

appears that the rear of the apartment -- there are no 

windows on the rear of the apartment.  There is a 

window on the right and on the left. 

  CHAIRPERSON GRIFFIS:  Okay.   
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  MS. THOMPSON:  On each of the sides where 

the -- 

  CHAIRPERSON GRIFFIS:  Let's take it 

hypothetically that this is entirely a cellar. 

  MS. THOMPSON:  Um-hum. 

  CHAIRPERSON GRIFFIS:  That the adjacent 

grade is above 4 feet.  There is not 4 feet between 

the adjacent grade and the ceiling. 

  MS. THOMPSON:  Um-hum. 

  CHAIRPERSON GRIFFIS:  Entirely cellar. 

  MS. THOMPSON:  For all sides of the -- 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. THOMPSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Does the Zoning 

Regulations talk about habitability of that area? 

  MS. THOMPSON:  I believe it finds a cellar 

is not qualified as habitable space. 

  CHAIRPERSON GRIFFIS:  And where would I 

find that? 

  MS. THOMPSON:  Is there a definition there 

under habitable space? 

  CHAIRPERSON GRIFFIS:  Let's go to that. 

  MS. THOMPSON:  Sorry, I don't have -- I 

didn't expect this was going to come up, so I don't 

have the code right in front of me. 
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  CHAIRPERSON GRIFFIS:  Fascinating.  It's 

going to go to habitable room. 

  MS. THOMPSON:  There is a definition for 

habitable room? 

  CHAIRPERSON GRIFFIS:  Yes, absolutely. 

  MS. THOMPSON:  Uh-huh, um-hum. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MS. THOMPSON:  Do you -- 

  CHAIRPERSON GRIFFIS:  So let's continue. 

  MS. THOMPSON:  Okay.  So we raised that 

question and then -- and this is why in our letter we 

asked that DCRA should come and inspect that site.  I 

don't think it's our role as members of the community 

and voluntary ANC Commissioners nor do we have the 

skills to be making that determination, but as I say 

it is important and I believe it is a gating 

consideration in this application. 

  They do have, the Masons do have, a 

Certificate of Occupancy.  We noted that it is dated, 

I believe it is -- well, it's Exhibit 12.  You have 

already referred to it.  They obtained it in September 

of 2004.  Since the time of our meeting, I was in a 

meeting with some DCRA officials and I was led -- 

  CHAIRPERSON GRIFFIS:  It's our Exhibit 12? 

  MS. THOMPSON:  It's their Exhibit 12, 
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building, Certificate of Occupancy for a basement as a 

second unit. 

  CHAIRPERSON GRIFFIS:  Do you have that? 

  VICE CHAIR MILLER:  No. 

  CHAIRPERSON GRIFFIS:  Okay.  Go ahead. 

  MS. THOMPSON:  I have not read the 

language that goes along with the C of O process, but 

my understanding from talking with the DCRA official 

is that this is one of the determinations they make 

when they issue a Certificate of Occupancy as it meets 

criteria, including whether or not this is habitable 

space. 

  However, we do request in our letter that 

-- I see that the Office of Zoning has made a 

determination.  I wasn't aware of -- I mean, I'm 

sorry, the Office of Planning, the Office of 

Planning's letter.  In our view, we need to know that 

if there is going to be a basement apartment, it is, 

in fact, happening in habitable space.  Whether that 

ought to become sort of a prerequisite for this 

special exception process, whereas part of the 

application the applicant brings to us a C of O, which 

certifies it as habitable space, this is a zoning 

consideration or whether as it may be this goes on to 

DCRA and they conduct an inspection and they determine 
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that the C of O is there. 

  Whenever that needs to happen, mine is 

only to say it's important to us that it does get done 

and we don't think we're the ones who should do it.  

So I don't think it's satisfactory to have it a self-

certified process either.  I think it really does need 

to be something that someone, a Government 

representative would ascertain.  And I think we know 

that there are a lot of apartments like this that are, 

you know, unlike the Masons who have come to us and 

gone through the correct procedure, these are all over 

the place and they don't generally come to our 

attention, unless they are a problem. 

  So that was one area of concern or just 

something that we wanted to know.  Mr. Stillwell did 

propose and we accepted his proposal for a five year 

limit on the special exception.  This was partly in 

response to concerns expressed by our commissioners 

that the special exception runs with the land and the 

property and that it was very important to us that 

this is owner occupied, because, in our view, if the 

owner is there, then they will make sure that the 

people who -- you know, that are living in the 

apartment are, you know, behaving to put it bluntly. 

  And should there be a change of ownership 
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or anything in the interim, we would want a chance 

again to hear that this is again owner occupied and 

continues to be an owner occupied. 

  CHAIRPERSON GRIFFIS:  But wouldn't it have 

to be under the regulations?  I mean, part of the 

regulations requirement is that the owner is -- it's 

owner occupied. 

  MS. THOMPSON:  Yes, but if there is no 

trigger for another review and there is a change of 

ownership, we have no way, no method to ensure that 

this is actually the case, either than to file a 

complaint. 

  CHAIRPERSON GRIFFIS:  But that would be 

true in anything.  I mean, that's an enforcement 

element, isn't it? 

  MS. THOMPSON:  Again, this was offered by 

the applicant as a viable condition and we accepted 

it. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MS. THOMPSON:  So I don't have any further 

testimony. 

  CHAIRPERSON GRIFFIS:  Excellent.  Any 

questions? 

  VICE CHAIR MILLER:  Just somewhat of a 

question, somewhat just of a response to the ANC's 
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concerns.  One, with respect to habitability of 

apartments, I mean, I think that that's a valid issue 

that people should be concerned about.  But I think 

maybe where the Chair was going with respect to this 

application for a special exception is that, as far as 

I can see, looking at the elements that the applicant 

has to meet in 202.10 or 223 or 3104.1, that 

habitability may not be there, as far as they are 

getting it. 

  MS. THOMPSON:  Um-hum. 

  VICE CHAIR MILLER:  And then, in fact, I 

think OP was also saying that this may be a DCRA 

jurisdiction. 

  MS. THOMPSON:  Yes, correct, except, I 

mean, that the definition of basement flows from Title 

11 and that also talks about what is habitable. 

  VICE CHAIR MILLER:  Right. 

  MS. THOMPSON:  So when we're using the 

word basement, it seems to me we are implying it is -- 

we're using it in the context of a zoning term.  And 

basement is distinguished from cellar by virtue of 

being habitable. 

  VICE CHAIR MILLER:  Well, can you just 

link for me then the nexus of the basement or 

habitability with the elements that they are trying to 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 35

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

meet?  I mean, I think that the ANC found that they 

met the criteria. 

  MS. THOMPSON:  Um-hum. 

  VICE CHAIR MILLER:  Is there some criteria 

there that they don't meet, because there is a 

question about habitability? 

  MS. THOMPSON:  No.  I think, I'm sorry, 

our letter says that they met -- that the criteria -- 

this again, we are raising, I believe it is, a gating 

factor and that is the issue of the habitability of 

the space, which precedes, I guess, in a sense the 

consideration of the special exception, if that makes 

sense? 

  VICE CHAIR MILLER:  I don't feel -- 

  MS. THOMPSON:  I mean -- 

  VICE CHAIR MILLER:  Because I think that, 

you know, habitability could come into almost any 

building, and so I'm not sure where that follows the 

criteria. 

  MS. THOMPSON:  Well, again, we're asking 

DCRA to do their job and it is absolutely DCRA's job 

and we're asking them to do that in this case. 

  VICE CHAIR MILLER:  Well, I think that's-- 

no, I'm saying that's great, ask DCRA to do their job. 

  MS. THOMPSON:  Yes. 
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  VICE CHAIR MILLER:  We have a different 

job though and that's what I'm saying.  It may not be 

our determination in this case.  It may be something 

you need to bring to DCRA. 

  MS. THOMPSON:  Well, we do and we do, in 

fact, ask for DCRA as part of this case to make a 

statement and to verify that it is habitable.  So our 

call in this letter is not directly to the 

commissioners, but to DCRA to come and be a 

participant. 

  VICE CHAIR MILLER:  Okay.  Thank you. 

  MS. THOMPSON:  I don't want to make this 

too complicated.  Actually, I do also just want to 

address though one of the other considerations and 

also Mrs. Mason addressed this.  It was very important 

to us to look at the conditions on the street also and 

this really, I think, distinguishes our, you know, 

support for this as to how we might approach a 

different application.  Arizona is a wide street.  It 

is a busy street already.  There is plenty of parking 

both on the street and as they said in their driveway 

and that would, for us, distinguish this from another 

application that we might get from houses that were on 

one of the smaller streets in Palisades, for example. 

  CHAIRPERSON GRIFFIS:  Excellent. 
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  MS. THOMPSON:  Have I left anything 

unclear?  I'm sorry if I haven't -- I mean, the reason 

that the habitability issue comes up for us is because 

it's a constant concern when we're counting stories 

and when we're doing anything to determine, you know, 

all those kinds of things looking at building heights. 

 I mean, it's a very integral consideration for us. 

  CHAIRPERSON GRIFFIS:  That's not clear, 

but we'll believe you on that. 

  MS. THOMPSON:  That's all right.  It's not 

on point either. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

questions?  Any other follow-up?  I guess really what 

we're -- the questions and perhaps the concerned looks 

is I'm not clear on the direct link between the issue 

of habitability, cellar and basement, and an accessory 

apartment. 

  And I'm not sure we need to go much 

further into it, but Mr. Jeffries and Mr. Etherly are 

combing the regulations as we sit up here, and I think 

the pertinent part of going into the definitions, we 

would then have to go into accessory apartment 

definitions and apartment definitions. 

  And if you look at any of those, it talks 

about an apartment being a unit and a unit of which 
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can be both habitable and non-habitable spaces, right? 

 You may have unhabitable in terms of the regulations 

and, for goodness sake, the Building Code is going to 

be totally different, but you may have a combination 

of all of those. 

  But to say that part of it is a cellar, so 

that it's not habitable space, therefore it can't be 

an accessory unit, I thought was kind of the issue you 

were bringing up and I just didn't follow that for how 

that would be directly on point to what the 

regulations say. 

  MS. THOMPSON:  Okay.  I think I see.  I 

mean, I guess when you have a portion of a building 

which the exterior measurements appear to behave like 

a cellar, and then you have -- which might be the 

portion which is to the rear as the house, you know, 

and the hill climbs -- 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. THOMPSON:  -- it was unclear whether 

there was -- what the grade was there. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. THOMPSON:  And there is no window and 

we didn't crawl under a porch.  So if you're 

measuring, say the unit has four walls and on two 

walls it's clearly one animal and on the other two 
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walls, it may be another animal. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. THOMPSON:  Who decides whether overall 

this unit is habitable? 

  CHAIRPERSON GRIFFIS:  You see, I'm going 

further than that.  I don't care who decides.  I will 

give it to you that 50 percent of it is a cellar.  

Now, what is your assertion?  Is your assertion that 

this cannot be an accessory apartment? 

  MS. THOMPSON:  My assertion is that it's 

not my job to decide that and that is why I need 

someone to make that determination.  And I'm -- 

  CHAIRPERSON GRIFFIS:  Decide what, whether 

it's cellar or basement? 

  MS. THOMPSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  So I will 

give it to you.  You have already decided.  We have 

bestowed you the expertise to understand.  You now 

have determined or I will determine it.  50 percent of 

this is a cellar and 50 percent is a basement.  Your 

next assertion, I thought, is that this cannot be an 

accessory apartment.  Is that correct? 

  MS. THOMPSON:  I don't know why we need -- 

in other words -- 

  CHAIRPERSON GRIFFIS:  Then what pertinence 
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is it for us to figure out whether it's cellar or 

basement?  It has got to get to somewhere. 

  MS. THOMPSON:  Yes, it does have to get to 

an overall determination of whether or not it's 

habitable, cellar or basement. 

  BOARD MEMBER ETHERLY:  But I think if I 

can jump in, I think what perhaps some of us are 

struggling with is where do you connect back to the 

Zoning Regulations -- 

  MS. THOMPSON:  Right. 

  BOARD MEMBER ETHERLY:  -- the habitability 

requirement? 

  MS. THOMPSON:  Um -- 

  BOARD MEMBER ETHERLY:  Because I guess 

the -- 

  MS. THOMPSON:  I guess I would -- where I 

would go in that is that this is a basement for which 

an application is made to have an accessory apartment. 

 If this accessory apartment was on the first floor, 

the issue would not arise. 

  BOARD MEMBER ETHERLY:  And I -- 

  MS. THOMPSON:  So I guess where we come 

upon it is in the general statement of the location of 

the potential apartment. 

  BOARD MEMBER ETHERLY:  Okay.  And I think 
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I have a clear sense of the argument and, as we have 

attempted to follow the kind of definitional movement 

from apartment to accessory, from accessory apartment 

to apartment and then to habitable room, to an extent 

I see the concern and I see some of the language kind 

of repeating itself, but the struggle is finding, 

okay, what do we do with that from a zoning standpoint 

once we get to that? 

  If, indeed, 50 percent of the space is a 

cellar or 50 percent of it is a basement, where in the 

Zoning Regulations does a habitability requirement 

kick in such that this would not be an accessory 

apartment unit?  And I think that's kind of the dead 

end and I think your point is I understand it's not 

our determination to make, our being the ANC. 

  MS. THOMPSON:  Okay.   

  BOARD MEMBER ETHERLY:  You would desire 

DCRA to make some type of inquiry to assess whether or 

not that is the case.  But for the purposes of our 

action here today, is there something that stops us 

from moving forward in terms of accessory apartment? 

  MS. THOMPSON:  Absolutely not. 

  BOARD MEMBER ETHERLY:  Okay. 

  MS. THOMPSON:  And I hope I have been 

clear that -- 
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  BOARD MEMBER ETHERLY:  I understand. 

  MS. THOMPSON:  I mean, I don't think that 

it's going to be made, the determination.  So, I mean, 

as I say, I wasn't aware of the Office of Planning's 

letter and they appear to have taken a very careful -- 

  BOARD MEMBER ETHERLY:  Okay. 

  MS. THOMPSON:  -- look at this question, 

too, and I expect they had a reason to do so. 

  BOARD MEMBER ETHERLY:  Okay.  I appreciate 

it, but I think I'm clear on the ANC's concern which 

is we don't want to have little nooks and crannies 

that are only hobbit-sized used as living space, and 

the question is how do we kind of deal with that. 

  MS. THOMPSON:  Well, yes, and I think 

the -- 

  BOARD MEMBER ETHERLY:  Not to be anti-

hobbit, I might add, by the way. 

  MS. THOMPSON:  Well, no, I mean, the 

zoning rules are there and as are these -- the 

Certificate of Occupancy to protect people. 

  BOARD MEMBER ETHERLY:  I understand. 

  MS. THOMPSON:  And, of course, in the 

instance of a cellar or basement, the ability to get 

in and out is key and, you know? 

  BOARD MEMBER ETHERLY:  Okay.  Thank you.  
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And that wasn't to make light of the observation.  I 

think it's a very important one.  We just were or I 

was just struggling with trying to follow where in the 

Zoning Regulations does it bring us back to, okay, 

this is a red flag.  We stop here.  It can't be an 

accessory apartment.  But I understand the ANC's 

point. 

  MS. THOMPSON:  Well, I put this in the 

context of a 5-1 vote in favor of the application. 

  BOARD MEMBER ETHERLY:  Yes.  Excellent.  

Thank you. 

  MS. THOMPSON:  Okay. 

  BOARD MEMBER ETHERLY:  Thank you, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Etherly.  Any other questions from the Board?  

Cross? 

  MR. STILLWELL:  No cross. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Let's move ahead then.  Let me call forward any 

persons present here in Application 15 -- rather, 

17514, to present testimony in support of the 

application.  Persons in opposition to the 

application?  Anyone else entirely who would like to 

present testimony?  If not, let's move ahead then to 
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any closing remarks you might have. 

  MR. STILLWELL:  Yes.  I will be brief, Mr. 

Chairman.  I would just to point out we do thank the 

ANC for taking the time to receive our application.  

We understand the issue with regards to, you know, 

setting a policy for future reviews, but we have no 

knowledge of any other "accessory apartments," legal 

or otherwise.  And, you know, we would say that, you 

know, this application has met the requirements and we 

believe all sides have found the space to be 

habitable. 

  With regards to -- well, essentially, I 

would just like to state that based on the evidence 

presented and the review by the Office of Planning 

that the applicant requests approval of this special 

exception application, there has been no finding of 

adverse impact.  In fact, the applicant requests that 

with regards to the time period, this Board does have 

experience in setting time limits for special 

exception approvals, but really only when there has 

been a finding of adverse impact. 

  In this case we have none and, as the 

Office of Planning has indicated, we request a Bench 

decision in that regard.  If there is some 

determination that a time limit needs to be set, the 
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minimal amount, again we'll reiterate this, should be 

no less than five years.  But based on the findings 

presented to this Board, we request a Bench decision 

for approval of this special exception.  I would also 

like to point out that there are no variances attached 

to this application. 

  CHAIRPERSON GRIFFIS:  Excellent.  Anything 

else? 

  MR. STILLWELL:  That completes my 

presentation unless you have specific questions. 

  CHAIRPERSON GRIFFIS:  Any questions?  Very 

well.  Not noting any further questions, Mr. 

Stillwell, thank you very much.  We do appreciate it. 

 I believe all the information is here.  The Board is 

prepared.  I think we can move forward on this.  Let 

me just address in your last closing remarks, Mr. 

Stillwell, a couple of -- well, one specific thing. 

  There was some notion of setting up a new 

process and by no means should the record reflect, as 

I have heard my Board Members talk about, that we were 

in any way seeing the need for actually starting to 

define or carve out a special process.  I think the 

regulations in 202 are fairly -- not fairly, are very 

explicit in the requirements of which 202.10 lays out 

for accessory apartments. 
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  I think that this issue of habitability 

came up as presented in this case and the Board, as I 

have heard, but I'm speaking for myself only, I had 

some confusion as to why we were talking about that.  

Even as we get into 199, the definitions, habitable, 

non-habitable, we need to then take those elements and 

how they fit into the larger picture of the 

regulations that then go into the sections in the more 

specifics. 

  What do I mean?  Meaning that you take 

those, basement and cellar, and you put them into 

accessory apartment or apartment definitions, all of 

which create units, and then that units fold into 

202.10.  The point is I don't think this, in my 

knowledge and the time I have been on, never come up 

before and I'm not sure that it was relevant. 

  However, clearly DCRA will do their own 

review if needed outside of the zoning and within the 

Zoning Regulations.  Are there further comments or 

questions at this time?  Is there specific questions 

or discussions on time period? 

  VICE CHAIR MILLER:  I don't see a need for 

a term.  I think that the special exception is self-

enforcing.  It requires that the owner reside in the 

dwelling, so if that's violated then there could be 
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enforcement action, but I don't see a need to set up a 

process for us to review the case again. 

  CHAIRPERSON GRIFFIS:  Well-said.  Other 

comments? 

  BOARD MEMBER ETHERLY:  I would agree, Mr. 

Chair, and perhaps just to expedite our process, I 

would be more than prepared to move forward with a 

motion if it is appropriate at this time. 

  CHAIRPERSON GRIFFIS:  We're ready. 

  BOARD MEMBER ETHERLY:  And that would be 

to approve Application No. 17514 of Douglas and R. J. 

Mason, pursuant to 11 DCMR 3104.1, for a special 

exception to allow an accessory apartment in an 

existing single-family dwelling under subsection 

202.10 at premises 2826 Arizona Avenue, N.W., and I 

would invite a second. 

  VICE CHAIR MILLER:  Second. 

  BOARD MEMBER ETHERLY:  Thank you very 

much, Mrs. Miller.  I think the record is very clear, 

Mr. Chair, as it relates to all the relevant 

components of section 202.10.  Again, I think it was 

helpful to have the conversation that was led by the 

ANC's excellent analytical work of the matter here, 

and I just don't think it's necessary to delve very 

deeply into that from a zoning standpoint. 
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  And, again, I understand the nature of the 

ANC's observations and concerns in this regard, but I 

think our discussion and our deliberation, at least 

the record, clearly demonstrated to me at minimum that 

that issue of habitability perhaps is not one that is 

applicable in this particular instance. 

  I think as you move through the 

requirements of section 202.10, a number of the 

components do get at some of the broader 

considerations about the overall space of the 

principal dwelling and the accessory apartment unit as 

it relates to numbers of persons that may occupy that 

space in total. 

  It gets to some of the issues around gross 

square footage, of course, floor area I should say, 

and I think broadly that speaks to, again, perhaps the 

spirit of some of the concerns that the ANC was 

looking to identify, and that is, again, this issue of 

what is a habitable space.  But I will agree very 

clearly, Mr. Chair, from this Board Member's 

perspective also, that I don't see the need 

necessarily for any kind of a new process or new kind 

of framework to address this issue. 

  I think there will be other aspects of the 

process, as Mrs. Miller noted, other steps along the 
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way with DCRA that will get at some of these other 

concerns and identify the need for any additional 

action if such action is, in fact, necessary.  But I 

think relative to the zoning inquiry at issue here, 

this case meets the requirements of section 202.10. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you. 

  BOARD MEMBER ETHERLY:  Thank you, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Ms. Miller? 

  VICE CHAIR MILLER:  I just want to make 

one final comment on the habitability issue.  I think 

it's a really important issue for the ANC to follow in 

general.  I think that we have heard problems such as 

-- not relevant to this case, but student housing and 

apartments and basement apartments, and I think it's 

very commendable for the ANC to be on this. 

  I think our only point is that it isn't 

really relevant, per se, to this proceeding, to this 

special exception.  It is something that the ANC 

should stay on DCRA for, that we are different 

agencies and that is what they primarily deal with.  

Sometimes habitability will come up in our 

regulations, but it doesn't appear to be in this 

particular one.  Thank you. 
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  CHAIRPERSON GRIFFIS:  Thank you.  Any 

others?  Very well.  Very well-said and deliberated.  

I would add only that 202.10 as a special exception 

deems by our regulations compatibility with accessory 

apartments and, in fact, it lays out that accessory 

apartments may be added with this review, and I think 

you both addressed specifically how all the detailed 

requirements under the special exception have been met 

and would continue to be met.  If not met, then they 

would be out of compliance, of course, and that 

accessory apartment would, therefore, need to be 

removed or come back into compliance. 

  If there is nothing further then in terms 

of deliberation, we do have a motion before us that 

has been seconded.  I would ask for all those in favor 

to signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed?  

Abstaining?  Very well.  Why don't we record the vote? 

  MS. BAILEY:  Mr. Chairman, the vote is 5-

0-0 to approve the application.  Mr. Etherly made the 

motion, Mrs. Miller second, Mr. Griffis, Mr. Mann and 

Mr. Jeffries support the motion. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Is there any objection to waiving our 
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rules and regulations and issuing a summary order on 

this?  Not noting anyone, we'll issue a summary order 

unless the applicant has any objection, of course. 

  MR. STILLWELL:  No objections. 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 

you very much then.  Thank you all.  Appreciate it.  

Let's call the next case. 

  MS. BAILEY:  Application No. 17508 of 

Barbara Allan, pursuant to 11 DCMR section 3104.1, for 

a special exception for a child development center, 

formerly authorized by BZA Order Nos. 15713 and 16915. 

 This is a child development center having 25 children 

ages 2 to 4 years and four staff.  The property is 

Zoned R-1-B.  It is located at 2828 Hurst Terrace, 

N.W., Square 1420, Lot 12. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  A very good afternoon to you. 

  MS. ALLAN:  Thank you.  Good afternoon, 

Chairman Griffis and Members of the Board of Zoning.  

I am Barbara Allan, owner and directress of Barbara's 

Montessori School located at 2828 Hurst Terrace, N.W. 

 School hours are 9:00 a.m. to 12:00 p.m. Monday 

through Friday, September through May. 

  I began my school in 1984, 22 years ago.  

This is the fifth time I have gone through the process 
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of having a hearing before the Board of Zoning to 

continue my special exception permit.  Due to an 

increased demand, as well as an ever increasing energy 

cost, taxes and insurance costs, I am requesting to 

increase enrollment from 23 to 25 students per day. 

  The Palisades has exploded with young 

families with young children.  98 percent of my 

families of this year's enrollment and last year's are 

D.C. residents.  At least 15 students live within 

walking distance.  As you can see, I am a true 

neighborhood preschool. 

  Since the completion of Key Elementary 

School's construction in 2003, Hurst Terrace has 

returned to a non-traffic issue concerning Barbara's 

Montessori School.  I feel I have proven to the 

neighborhood and the community my ethics and support 

and have followed all aspects of the permit order.  I 

have not received one complaint, but only positive 

remarks for the past four years. 

  One of my neighbors was quoted in the June 

28th Northwest Current article when referring to my 

arrival and dismissal times, "She has been absolutely 

perfect."  When I presented my request to the ANC last 

June 7

21 

22 

23 

24 

25 

th for increasing my enrollment and extending my 

special exception permit, the total board supported my 
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request and not one member of the community presented 

any complaint at the ANC meeting.  The special 

exception process is time consuming and costly.  

Therefore, I am requesting at least a minimum of 10 

years. 

  In closing, I want to say how helpful and 

kind everyone in the Zoning Office has been to me over 

these years.  They have been wonderful ladies in your 

office.  Thank you for your consideration in this 

matter. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Questions, clarifications?  Ms. 

Miller? 

  VICE CHAIR MILLER:  Good afternoon. 

  MS. ALLAN:  Hi. 

  VICE CHAIR MILLER:  Just jumping right 

into it, I was looking at the present order that is 

governing your school. 

  MS. ALLAN:  Um-hum. 

  VICE CHAIR MILLER:  And there are an awful 

lot of conditions in there that are pretty specific 

and I was just wondering if you encountered any -- you 

thought any of these conditions weren't so good as far 

as -- 

  MS. ALLAN:  Well, the -- 
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  VICE CHAIR MILLER:  We're going to be 

doing, you know, a new order. 

  MS. ALLAN:  Yes.  Well, the only thing I 

had when I came, which I did not bring up four years 

ago, was I have three all school activities.  The 

first day of school I invite all the students and all 

the parents and Halloween and then the last day of 

school. 

  And in the past I used to have a cocktail 

party in the evening, which I didn't even think about 

last I was in here, but now my parents have taken that 

over and they have been doing the party for all the 

parents which I'm happy to keep and not have an 

evening. 

  CHAIRPERSON GRIFFIS:  Cocktails in the 

morning you mean? 

  MS. ALLAN:  No, I know, because it's in 

the order that I only can have total school -- 

  CHAIRPERSON GRIFFIS:  Three events during 

school hours. 

  MS. ALLAN:  During school hours. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. ALLAN:  Which I didn't realize, so I 

got the order myself because I used to always have one 

evening event a year.  But it's not -- you know, as I 
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said, my parents have taken it over and they have 

offered their homes and we have the evening event at 

one of my parents' homes.  But that was -- everything 

else is fine. 

  CHAIRPERSON GRIFFIS:  That was Condition 

No. 5. 

  COMMISSIONER JEFFRIES:  Excuse me, Ms. 

Allan. 

  MS. ALLAN:  Yes. 

  COMMISSIONER JEFFRIES:  You say you have 

been before this Board four times previously starting 

what year? 

  MS. ALLAN:  1983 I assume. 

  COMMISSIONER JEFFRIES:  Oh, okay. 

  MS. ALLAN:  Or 1984. 

  COMMISSIONER JEFFRIES:  Okay.  So like 

every five years? 

  MS. ALLAN:  My first permit was three 

years, then it was five years, then it was 10 years.  

And because of all the construction at Key School four 

years ago, then they gave me a three year which turned 

into almost four years. 

  COMMISSIONER JEFFRIES:  Okay. 

  MS. ALLAN:  But now I'm back. 

  COMMISSIONER JEFFRIES:  So a three, a 
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five, a 10 and? 

  MS. ALLAN:  Three. 

  COMMISSIONER JEFFRIES:  Three.  Okay. 

  CHAIRPERSON GRIFFIS:  Anything else?  Any 

other questions?  We can move ahead then.  Cross? 

  MS. GATES:  One of the elements pointed 

out in the past order was that Marty Wells, and we 

know Marty Wells well in Palisades, did your traffic 

study for you. 

  When did he last visit the school to 

observe how the traffic was working? 

  MS. ALLAN:  That was over four years ago. 

  MS. GATES:  Okay. 

  MS. ALLAN:  Because everything has been 

working so well. 

  MS. GATES:  And who regularly supervises 

arrival and dismissal to ensure parents are abiding by 

the -- 

  MS. ALLAN:  I do. 

  MS. GATES:  So you are out there every 

day? 

  MS. ALLAN:  Um-hum. 

  MS. GATES:  Okay.  And we don't have any 

more U-turns? 

  MS. ALLAN:  No. 
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  MS. GATES:  Okay. 

  MS. ALLAN:  I mean, if there -- if someone 

does make a U-turn, they are rather told, you know, 

you cannot do that. 

  MS. GATES:  My recollection, and perhaps 

it's yours as well, wasn't it -- wasn't the traffic 

problem emerging sometime before Key School began its 

renovation? 

  MS. ALLAN:  No, I have never had anybody 

complain or say a word to me until Key School started 

their renovation, because they had these huge storage 

things right across the street from my house. 

  MS. GATES:  Did we not have to have -- I 

think we're getting off track here.  Traffic has been 

a problem in the past, but didn't we actually have to 

have a meeting with Key School parents, with you and 

with the Metropolitan Police to work out through 

Partnerships for Problem Solving a traffic solution 

where Key School was to follow one path and you were 

to follow another? 

  MS. ALLAN:  All I remember is the 2nd 

District has open meetings and when Key School was 

beginning their construction, they were just posing 

their plans and what they were doing, my husband and I 

voluntarily went to the 2nd District meeting and 
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volunteered to say let's work with Key School and do 

whatever we need to do to have a flowing traffic plan, 

because the first year they were under construction 

Alma and her husband even came and helped, you know, 

seeing what's the best way we could do things. 

  MS. GATES:  Well, that was part of this 

Partnerships for Problem Solving. 

  MS. ALLAN:  Yes, yes. 

  MS. GATES:  I mean, it was clear there was 

a problem.  There were so many, I would say, very 

upset neighbors.  And this is one of the things the 

ANC needs to remember when we grant special or approve 

special exceptions.  So that is my cross on that. 

  CHAIRPERSON GRIFFIS:  Okay.  Yes, Ms. 

Miller, follow-up questions on that? 

  VICE CHAIR MILLER:  I was wondering, Ms. 

Allan, whether the school has any manuals or policy 

manuals in which you set forth some of these type of 

rules or anything with respect to drop-off and pickup? 

  MS. ALLAN:  Oh, yes.  Well, the 

arrival/dismissal plan that you -- that I have in my 

permit order, the parents receive that in the July 

mailing plus I had it on the very first day of school 

to remind parents again.  Does anyone not remember 

your arrival/dismissal? 
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  I send out notices.  I even have -- I keep 

the papers right there, especially the first few weeks 

of school, so if they do not do what they are supposed 

to do, I hand it to them and say, please, re-read 

this.  Make sure you, you know, continue doing what 

you're supposed to. 

  VICE CHAIR MILLER:  And do you have 

anything different in that manual? 

  MS. ALLAN:  No. 

  VICE CHAIR MILLER:  It's just exactly 

these -- 

  MS. ALLAN:  Exactly. 

  VICE CHAIR MILLER:  -- conditions that are 

in that order? 

  MS. ALLAN:  Exactly. 

  VICE CHAIR MILLER:  Okay. 

  CHAIRPERSON GRIFFIS:  The increase of 25 

children won't require an increase in staff? 

  MS. ALLAN:  No, I don't know why they -- I 

have four staff and I have had four staff for like 

over five years. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. ALLAN:  There's three aides and 

myself. 

  CHAIRPERSON GRIFFIS:  Very well.  Anything 
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else? 

  MS. GATES:  I do have one other question. 

 I believe in the previous order it refers to four 

full-time and two part-time. 

  MS. ALLAN:  I don't -- 

  MS. GATES:  And that's -- I think you will 

remember that at our meeting -- 

  MS. ALLAN:  But there are only four there 

a day.  Some of those people are part-time.  Some 

people -- 

  MS. GATES:  But there is -- 

  MS. ALLAN:  I have two aides that only 

work Monday and Wednesday. 

  MS. GATES:  So we have -- 

  MS. ALLAN:  And I have one aide that works 

Tuesday and Thursday and two aides that work every day 

and I am there every day.  So then there is just four 

adults every day. 

  MS. GATES:  Okay.  Thank you. 

  VICE CHAIR MILLER:  Ms. Allan, I mean, I 

don't know whether you have had any feedback from 

parents or whatever.  In looking at some of these 

conditions, some might seem hard to enforce or, all 

right, specifically I'm looking at D.  "There shall be 

no parents socializing which might impede the traffic 
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flow during child drop-off and pickup." 

  CHAIRPERSON GRIFFIS:  Condition 8-d. 

  VICE CHAIR MILLER:  8-d. 

  CHAIRPERSON GRIFFIS:  How do you crack 

down on socialization? 

  MS. ALLAN:  I tell them they need to drive 

down the street and park legally and they can chit-

chat all they would like. 

  CHAIRPERSON GRIFFIS:  Okay.  So that was 

basically because -- 

  MS. ALLAN:  Just they cannot block the 

front of my house at any time and they are very good 

about it.  I mean, they do and they literally will 

drive down the street and park across from Key School 

and continue their chit-chat.  I do have a lot of 

walking parents and then they do their chit-chat. 

  VICE CHAIR MILLER:  So that really refers 

to people in cars talking? 

  MS. ALLAN:  Yes.  Oh, yes, yes, because 

they will.  I have had parents literally get out, you 

know, and they would run back.  Oh, I just wanted to 

ask you this and I say get in your car, you know, do 

that away from here. 

  MS. GATES:  Ms. Miller, the situation 

arose where parents were double parked and getting 
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out, which meant that there was no traffic able to 

move on the street until the conversation ended. 

  CHAIRPERSON GRIFFIS:  Is that your 

understanding? 

  MS. ALLAN:  Pardon me? 

  CHAIRPERSON GRIFFIS:  That's a question.  

Is that your understanding as to why that condition 

was put in? 

  MS. ALLAN:  I suppose so. 

  CHAIRPERSON GRIFFIS:  Okay.  Okay.   

  MS. GATES:  I don't think it was that we 

were trying to be unsociable or unkind.  I think it 

was that -- 

  CHAIRPERSON GRIFFIS:  We're not blaming 

you.  It's our order and we voted.  I mean, my 

goodness gracious. 

  MS. GATES:  I'm just trying to say -- 

  CHAIRPERSON GRIFFIS:  She -- 

  MS. GATES:  -- thank you for doing that 

because it has made a difference. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  VICE CHAIR MILLER:  And it's helpful to 

understand, you know, what was behind it and what it 

had actually -- 

  MS. ALLAN:  Well, at the time that all Key 
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School did all of their arrival, everything was on 

Hurst Terrace and it was.  It was extremely congested. 

 So, you know, the faster I could get my cars in and 

out, the better. 

  CHAIRPERSON GRIFFIS:  Okay.  I don't think 

we need to belabor that much more.  Let's move ahead. 

 All things seem to be rolling along smoothly, which 

is always good to hear.  Okay.  Let's move ahead then 

to the Office of Planning and their report. 

  MR. MOORE:  Good afternoon, Mr. Chair and 

Members of the Board, for this new season. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  MR. MOORE:  I had an opportunity to 

observe four of your faces when the applicant said 

that she has been here four times already.  You should 

have been able to see yourselves.  I couldn't see Mr. 

Mann on the end.  I have been here four times with 

this applicant also.  I even met her when I started.  

The child care center that I have done on behalf of 

the Office of Planning this one ranks among the best 

that I have seen. 

  Much of the traffic associated with the 

previous approval did have to do with the fact that 

Key School was being rebuilt, teachers could not park 

on the grounds, therefore, they had to park in the 
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community and there were three of those lots 

constructed at the end of the block, which narrowed 

the drive lane, which caused some congestion on the 

block. 

  The traffic plan that this Board asked for 

supported that.  DDOT's position, at that time, also 

supported that.  There is a letter in the file, I 

think you have it now, from DDOT that says they 

recently went out since the school has been reopened 

this year and they find no problems with the 

applicant's plan for how she is handling the traffic 

on the block. 

  The Office of Planning believes that this 

applicant has been here too many times and with that I 

want to stand on the record and recommend, of course, 

that this application be approved for a minimum of a 

10 year period.  And I'll entertain any questions. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  And a very thorough analysis and 

report as always, but it's particularly important in 

light of your presentation of it today in terms of 

your strong advocacy for approval of this.  Questions 

from the Board? 

  VICE CHAIR MILLER:  I guess my only 

question is also from your perspective that, I mean, 
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it looks like the conditions that have been put in 

place are working and I don't seem to hear a problem 

with them.  But from your perspective, do you see any 

reason to change any of the conditions given that the 

conditions haven't changed since the last order was in 

effect? 

  MR. MOORE:  Obviously, one would be 

antiquated would be, I think, one of the conditions 

say three years and the last one -- obviously, that's 

changed.  I think for the assurance of the community, 

as long as the applicant is willing to keep in place 

those that are relevant, the Office of Planning has 

got no problem with them. 

  VICE CHAIR MILLER:  Was there -- 

  MR. MOORE:  You want to go through them? 

  VICE CHAIR MILLER:  -- one that you think 

is not relevant? 

  MR. MOORE:  Just the three year one. 

  VICE CHAIR MILLER:  The three year one. 

  MR. MOORE:  The time limit. 

  VICE CHAIR MILLER:  Oh, okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else?  Any cross from the applicant or the Office of 

Planning, from the ANC?  Okay.  Very well.  Thank you 

very much.  I don't have any other attendant  
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Government reports aside from the DDOT that has been 

mentioned.  Let's move ahead and just as noted in the 

Office of Planning's report, was the letter actually 

submitted into the record? 

  MR. MOORE:  I don't know if it was 

proffered or not. 

  CHAIRPERSON GRIFFIS:  DDOT's?  Yes.  I 

don't think it was.  We'll make sure that that's 

available and put into the record as an exhibit and 

also provide the applicant and the ANC a copy. 

  MR. MOORE:  The applicant is providing one 

to the ANC now. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. ALLAN:  This is the DDOT report. 

  MS. GATES:  Okay.  Thank you. 

  MS. ALLAN:  You can keep that. 

  CHAIRPERSON GRIFFIS:  Okay.  I would note 

that in the summation of the Office of Planning's 

report it does indicate the conclusions of DDOT's 

letter.  Okay.  Anything else?  Very well.  Let's move 

ahead to the ANC. 

  MS. GATES:  I wish I had had an 

opportunity to see this letter prior, because school 

had been open, I think, for a period of two days when 

they observed it.  However, that was our wish in our 
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letter to you.  Good afternoon, Chairman Griffis and 

Members of the Board.  I'm Alma Gates, Chair of ANC-

3D.  I live at 4911 Ashby Street, N.W., and represent 

the Single Member District in which Barbara's 

Montessori School is located. 

  Advisory Neighborhood Commission 3D met 

with Ms. Allan on June 7 and voted to support the 

application for a child development center having 25 

children and four full-time staff under Title 11 

section 205 for a period of five years.  As noted in 

the Commission's letter of June 19, the Commission 

voted to support the addition of two children, which 

would permit 25 children on-site at any one time. 

  The phrase "at any one time" is central to 

this application, as 25 is a partial representation of 

the school's total enrollment and BZA Order 16915 

permitted three occasions throughout the year when the 

entire school might assemble.  Section 205.3 states 

"The center shall be located and designed to create no 

objectionable traffic condition and no unsafe 

condition for picking up and dropping off children."  

For that reason, the Commission copied its letter to 

both DDOT and the Metropolitan Police Department, but 

did not receive a response from either department. 

  Parking for four staff members should not 
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impact on street parking adversely during school 

hours.  In conclusion, ANC-3D approves Application No. 

17508 and supports adoption of changes to three 

conditions outlined in BZA Order 16915. 

  Condition 1, approval shall be for a 

period of five years from the date of the issuance of 

the Certificate of Occupancy for a child development 

center. 

  2, enrollment shall be limited to a 

maximum of 25 children between the ages of 2 and 5 

years on-site at any one time. 

  Condition 3, the maximum number of 

employees whether paid or volunteer shall be four 

full-time employees.  All other conditions of BZA 

Order 16915 remain unchanged. 

  CHAIRPERSON GRIFFIS:  Questions?  What's 

the critical point of having four full-time employees? 

 Why is that a differentiation in this? 

  MS. GATES:  I'm not understanding your 

question. 

  CHAIRPERSON GRIFFIS:  The previous order 

talked about the number of staff members, four, and 

you have highlighted the fact that it's four full-

time.  Does that mean that she can't hire part-time or 

she has to pay full employment to part-timers?  I 
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mean, I don't understand what the issue is. 

  MS. GATES:  I think that the point is that 

if Ms. Allan asks for four full-time employees, then 

that's what she gets. 

  BOARD MEMBER MANN:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes? 

  BOARD MEMBER MANN:  Is there a 

differentiation in your mind between, or should there 

be a differentiation, the four full-time employees or 

four full-time equivalence? 

  MS. GATES:  Absolutely.  And it was your 

predecessor who made it very clear that for fiscal 

reasons, schools may use part-time or full-time 

equivalence, but for BZA Orders you are looking at one 

body representing an employee at any one time. 

  BOARD MEMBER MANN:  But is the concern the 

number of actual people that are on the premises at 

one time? 

  MS. GATES:  I think so. 

  CHAIRPERSON GRIFFIS:  Well, that's a 

change from the previous order, which was four full-

time and two part-time employees. 

  MS. GATES:  Correct. 

  VICE CHAIR MILLER:  So you are 

recommending that they have fewer employees.  Is that 
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correct? 

  MS. GATES:  Well, if it's four employees 

at any one time, that's fine.  They don't have to be 

full-time employees.  But it's four employees. 

  VICE CHAIR MILLER:  And why? 

  MS. GATES:  Because -- 

  VICE CHAIR MILLER:  Why are you 

recommending that?  Is there some adverse impact 

related to having the two part-time in addition? 

  MS. GATES:  There could be. 

  VICE CHAIR MILLER:  Well, there could be? 

 I mean, it has been operating for four years, so I 

think we need more -- 

  MS. GATES:  Ms. Barbara said that there 

were not six people on premises, teachers, aides, what 

have you, at any one time.  There were only four. 

  VICE CHAIR MILLER:  All right.  I'm going 

to ask Ms. Allan exactly what she is seeking, too, but 

in making a recommendation, I would expect that your 

recommendation would be in order to avoid some adverse 

impact, that you think that there is, you know, a 

strong likelihood.  I mean, not just there could be.  

It isn't really a great reason for us to put a -- 

  MS. GATES:  No. 

  VICE CHAIR MILLER:  -- limitation on it. 
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  MS. GATES:  I believe that we continue to 

allow incremental change and increases.  And when that 

happens, then we need more staff and we have more on-

street parking and the impacts to the community.  This 

is on a private street.  The potential for that is 

there. 

  VICE CHAIR MILLER:  But I guess I'm 

looking at the last order that has been in effect for 

four years or so, which allows four full-time and two 

part-time and the ANC, you are recommending a decrease 

in that.  And so my question -- you are recommending 

four full-time, am I correct, and no part-time.  And 

so there would seem to need to be a reason that they 

have been causing some kind of an adverse impact that 

there are too many cars or something from the 

employees or something. 

  MS. GATES:  I'm going by this application, 

which asks for four staff. 

  VICE CHAIR MILLER:  Okay.  So that's what 

I was going to turn to.  Okay.  So she has asked for 

that, so you're just agreeing with that.  Is that it? 

  MS. GATES:  We're supporting that request, 

four staff members. 

  VICE CHAIR MILLER:  Okay.  Could you 

respond?  Then are you asking -- 
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  MS. ALLAN:  Yes, I don't -- 

  VICE CHAIR MILLER:  -- her how it worked 

before? 

  MS. ALLAN:  I've never, I haven't really 

changed any.  It's just I always have four people 

every day, but there two of them, one works only 

Monday, Wednesday and one works Tuesday, Thursday, but 

it's only four staff, including myself, so there is 

only three people that drive to the school.  So I just 

wanted to continue that I have four people at my 

school every day.  So however you all word it. 

  VICE CHAIR MILLER:  Do you have -- 

  MS. ALLAN:  Three people come to work at 

my school every day and I'm the fourth person, but I 

live there, so -- 

  VICE CHAIR MILLER:  Okay.   

  MS. ALLAN:  -- I don't -- 

  VICE CHAIR MILLER:  You don't have any 

others on staff like, for instance, some part-time 

person that comes another time when one of your other 

employees are there? 

  MS. ALLAN:  I have had some volunteer 

parents that will come in for like an hour to read or 

do something or do special projects or something, but 

I didn't realize they needed to put a volunteer parent 
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into the -- an order or anything. 

  VICE CHAIR MILLER:  No.  We're not saying 

you do. 

  MS. ALLAN:  Okay.   

  VICE CHAIR MILLER:  We're just trying to 

be sure we understand what your needs are. 

  MS. ALLAN:  Which is four adults every 

day. 

  VICE CHAIR MILLER:  Four adults every day. 

  VICE CHAIR MILLER:  Four adults every day, 

including myself, so three staff that drive to my 

school and one walks, lives just in the block in the 

neighborhood. 

  VICE CHAIR MILLER:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  So you only have 

three total employees? 

  MS. ALLAN:  Exactly. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MS. ALLAN:  Well, I have more, because one 

works Monday and Wednesday and one works Tuesday and 

Thursday. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER JEFFRIES:  At any given time 

there is never more than four people there? 

  MS. ALLAN:  Exactly. 
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  COMMISSIONER JEFFRIES:  Including 

yourself? 

  MS. ALLAN:  Except unless I have a 

volunteer mother or volunteer or somebody that has 

come in. 

  CHAIRPERSON GRIFFIS:  We understand that. 

  MS. ALLAN:  Or father, I have had fathers 

come in, too. 

  CHAIRPERSON GRIFFIS:  Good one. 

  VICE CHAIR MILLER:  I have another 

question for you. 

  MS. ALLAN:  Yes. 

  VICE CHAIR MILLER:  If this were a longer 

term, because that's another issue we're going to have 

to be deciding, do you anticipate that four will 

always be sufficient? 

  MS. ALLAN:  Oh, of staff? 

  VICE CHAIR MILLER:  Um-hum. 

  MS. ALLAN:  Yes. 

  VICE CHAIR MILLER:  Okay.   

  COMMISSIONER JEFFRIES:  Yes, but the 

current regs, doesn't it say four full-time and two 

part? 

  CHAIRPERSON GRIFFIS:  Not regs.  The order 

does. 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 75

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  COMMISSIONER JEFFRIES:  I mean, the order. 

 I'm sorry, the order says that. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER JEFFRIES:  Right? 

  CHAIRPERSON GRIFFIS:  That's exactly 

right.  Four full-time and two are part-time. 

  MS. ALLAN:  I guess I -- 

  CHAIRPERSON GRIFFIS:  Just in clarifying 

the confusion -- 

  MS. ALLAN:  When I filled out the 

application, I just put four. 

  CHAIRPERSON GRIFFIS:  -- we have and we 

have availability of calculating this numerous ways. 

  MS. ALLAN:  Okay.   

  CHAIRPERSON GRIFFIS:  For schools, we can 

calculate it certain ways. 

  MS. ALLAN:  Okay.   

  CHAIRPERSON GRIFFIS:  And it does get to 

the matter of impact.  So is it full-time equivalence? 

  MS. ALLAN:  Exactly. 

  CHAIRPERSON GRIFFIS:  Meaning two-part 

times add up to one full-time? 

  MS. ALLAN:  Yes. 

  CHAIRPERSON GRIFFIS:  Well, the Board in 

its past larger, not your's necessarily, but larger 
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applications has decided that that's not a good 

measurement for us. 

  MS. ALLAN:  Oh, okay. 

  CHAIRPERSON GRIFFIS:  Because if we take 

two part-timers and make them one employee for our 

count, that doesn't necessarily tell us the exact 

impact of what's happening. 

  MS. ALLAN:  Um-hum. 

  CHAIRPERSON GRIFFIS:  Because two part-

times may be passing in the night, which means that 

there is two trips both in and out. 

  MS. ALLAN:  Um-hum. 

  CHAIRPERSON GRIFFIS:  Which may be, 

depending on the engineer, four trips all together. 

  MS. ALLAN:  Um-hum. 

  CHAIRPERSON GRIFFIS:  That's what we -- so 

we're not passing judgment yet on it.  What we are 

trying to do on this one, and others, of course, is 

let's get reality.  Let's all get to a number of which 

we understand and all can then assess. 

  MS. ALLAN:  Um-hum. 

  CHAIRPERSON GRIFFIS:  So when I ask you 

how many employees do you have, how many when you do 

payroll or accounting or any sort for volunteers and 

paid, how many people can you call on to come in and 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 77

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

staff in any given month? 

  MS. ALLAN:  I could call on four. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MS. ALLAN:  But only come a day. 

  CHAIRPERSON GRIFFIS:  So at this point, 

you're not maximizing the allowable employment? 

  MS. ALLAN:  No. 

  CHAIRPERSON GRIFFIS:  In the current 

order. 

  MS. ALLAN:  No. 

  CHAIRPERSON GRIFFIS:  Very well.  Okay.  

Okay.   

  COMMISSIONER JEFFRIES:  That answers my 

question.  Do you have room?  You actually have room 

to actually take -- 

  MS. ALLAN:  To expand if I want to. 

  COMMISSIONER JEFFRIES:  -- an additional 

person based on what's in the existing order. 

  MS. ALLAN:  Okay.  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  Okay.  That's 

the joy of zoning right there.  That's the nexus.  

Okay.  Very well.  What else?  Any other questions? 

  VICE CHAIR MILLER:  I just want to say 

that I think that when we look at No. 3, we're going 

to want to -- or I'm going to recommend that we do 
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change it to clarify four employees and just leave out 

the volunteers, unless we have heard a problem with 

parent volunteers, I don't think we want to get into, 

unless somebody wants to react that, limiting the 

number of parent volunteers that can come help out at 

a school.  It just seems contrary to school life and I 

don't -- 

  CHAIRPERSON GRIFFIS:  Understood. 

  VICE CHAIR MILLER:  That's just my -- you 

know, when we look at these, we can improve some of 

these, the wording of some of these conditions. 

  CHAIRPERSON GRIFFIS:  Understood.  But in 

addressing the second part of that, the two part-time 

employees, I mean, that's where I'm seeing the 

difference between what the ANC is advocating and what 

is in the current order.  Are you addressing that 

aspect? 

  VICE CHAIR MILLER:  Well, it sounds like 

what we have heard from the applicant is there are 

four employees and that there is not a problem with 

four employees.  I don't know how specific we have to 

be.  Three employees. 

  MS. ALLAN:  Well, there are only three 

every day, but I have four employees. 

  VICE CHAIR MILLER:  So you have four. 
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  MS. ALLAN:  But two share, job share, if 

you want.  One comes Monday, Wednesday and the other 

one comes Tuesday, Thursday.  There is two who come 

all days and then myself it makes -- but I don't drive 

and I'm not --  

  VICE CHAIR MILLER:  I mean, it just sounds 

to me like we don't have a problem.  If we say there 

are four employees, then that's working the four 

employees.  It doesn't sound to be like there is a 

situation where we have to be worrying how many are 

on-site at one time, whether it's three or four.  I 

don't think that -- I'm not hearing that there is a 

problem that we have to be so specific in this 

particular order.  Okay.   

  CHAIRPERSON GRIFFIS:  Anything else?  

Anything else?  Yes, no?  Well, in the meantime, let's 

go to persons to provide testimony in the application. 

 Are there any persons present in 17508 to provide 

testimony in support of this application?  In 

opposition to this application?  Is Mr. or Mrs. Mick, 

Lynn Kaufman present?  Do you know the Kaufmans? 

  MS. ALLAN:  I do. 

  CHAIRPERSON GRIFFIS:  Okay.  I'll just 

make note that we have Exhibit No. 21 in the record.  

I would take this as a letter in opposition to the 
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application.  I was anticipating or at least hoping 

they would be here, so I could have some of my 

questions of the letter answered, but that not being 

the case, I will address. 

  The first paragraph had noted that they 

were somewhat concerned, I could say more than 

concerned, that they were not provided notice of the 

special exception renewal and I checked with our 

records and notice of the property owners in the 

surrounding area were given.  Obviously, the ANC had a 

noticed meeting and somehow the papers knew about it, 

as were noted in this letter.  So I'm not concerned 

that notice wasn't properly done, although Ms. Gates 

may feel differently. 

  MS. GATES:  I can't say whether or not the 

Kaufmans were noticed.  You know that we receive an 

application, a full application, so -- 

  CHAIRPERSON GRIFFIS:  All right.  But you 

received a letter from this office, also the Office of 

Zoning, indicating this. 

  MS. GATES:  Correct.  And the papers knew 

about it, because the ANC put it in the paper. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. GATES:  Not the Office of Zoning. 

  CHAIRPERSON GRIFFIS:  Oh, no, I know.  I 
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wasn't taking credit for that.  I was just saying you 

went off and publicized it, so certainly the word was 

out there.  Okay.  Wham.  And we have this big list of 

people that were mailed and they are on the list.  

There they are.  There were provided.  Okay.  Very 

well.  Anything else?  Any closing remarks? 

  MS. ALLAN:  No, sir. 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 

move ahead then.  I think that this is appropriate for 

deliberation today, if Board Members feel they are 

ready.  Very well.  Not noting any objection to 

continue today, I think it's probably best to do a 

quick or sufficient and elaborate, but brief, 

deliberation on this application under a motion and I 

would move approval of special exception under section 

205 for the Barbara Montessori School, that is 

requesting a center for 25 children, 2 to 4 years, and 

four staff members.  This is in an R-1-B District and 

I would ask for a second.  Then we will get to the 

conditions of specificity. 

  VICE CHAIR MILLER:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 

Miller. 

  CHAIRPERSON GRIFFIS:  I noted and just 

read in terms of the four staff members, that of which 
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it was as it was advertised, it is a previous order of 

which has come up.  We look at the entire package of 

facts as if they were new.  However, having an 

existing in operation it avails us with a situation 

where we can, obviously, be expeditious in reviewing 

the facts and not have to speculate or hypothesize 

whether there may be or might be created some adverse 

conditions. 

  Let's run through the conditions as they 

were in the previous order.  And I think we have not 

noticed many that were objectionable and so I think we 

would probably err on the side of incorporating those 

which are now current, but let's hear comments on 

those that need addressed.  Ms. Miller? 

  VICE CHAIR MILLER:  Well, No. 1 is the 

term and I would suggest that we go along with the 

recommendation of the Office of Planning for 10 years 

and that is because I think that this school seems to 

be well-established in the community and has not had 

any problems in the last few years.  It seems the 

enrollment is steady, the staff is steady, the traffic 

conditions are working.  So I don't really anticipate 

a need for our review in a short period of time. 

  CHAIRPERSON GRIFFIS:  Okay.  Comments?  

Very well.  Let's continue. 
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  VICE CHAIR MILLER:  No. 2, I think the 

number of children is changing to 25. 

  CHAIRPERSON GRIFFIS:  Right.  We have 

that, 25. 

  VICE CHAIR MILLER:  Oh, you already did 

that. 

  CHAIRPERSON GRIFFIS:  Yes. 

  VICE CHAIR MILLER:  Okay.  At any one 

time? 

  CHAIRPERSON GRIFFIS:  Yes. 

  VICE CHAIR MILLER:  Okay.   

  CHAIRPERSON GRIFFIS:  I would note that 

this does read 2 to 5 years.  I read 2 to 4 years.  I 

think we can maintain it as previous, in the previous 

order. 

  VICE CHAIR MILLER:  2 to 5? 

  CHAIRPERSON GRIFFIS:  Um-hum. 

  VICE CHAIR MILLER:  Okay.  Maximum number 

of employees.  I think we should just say the number 

of employees, maximum number of employees shall be 

four or there shall be four employees, whatever.  I 

don't think we need to -- I think we should take out 

the paid or volunteer. 

  CHAIRPERSON GRIFFIS:  Okay.   

  VICE CHAIR MILLER:  And I don't think we 
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need to get into part-time, full-time.  We have a 

representation that there are four employees. 

  CHAIRPERSON GRIFFIS:  Okay.  Hour of 

operation have not changed.  Ms. Miller, you had 

brought up a question of the next 5, 6 and 7 or I 

guess there was -- I'm sorry, perhaps you -- the 

events. 

  VICE CHAIR MILLER:  There was testimony 

that I had asked the applicant about whether all the 

conditions were working well or whatever and I think 

No. 5, which goes to special events, the applicant did 

bring up that -- an evening event that she wasn't able 

to have at the school, but then she also said that the 

parents had adopted it and that practice was working. 

 So I don't think we need to fool around with that if 

it's working.  I don't know, other people may feel 

differently.  I don't know. 

  CHAIRPERSON GRIFFIS:  Any other conditions 

or sub-conditions in our order that need to be 

addressed? 

  VICE CHAIR MILLER:  No.  Well, we talked 

about the socializing condition, but there seems to be 

a good explanation for it and it seems to be working 

and it seems to relate to parents in cars and they 

seem to have an understanding of it.  So I don't think 
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we have to fool with the language.  We could, but they 

seem to understand how to deal with it. 

  CHAIRPERSON GRIFFIS:  Very well.  Anything 

else?  Any others?  Any differing opinions of that 

which was now stated for the conditions?  Very well.  

Not noting any other concerns or additions to that, we 

do have a motion before us.  It has been conditioned 

and seconded.  Let me ask for all those in favor to 

signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  Opposed?  

Abstaining?  Very well.  Why don't we record the vote? 

  MS. BAILEY:  Mr. Chairman, the vote is 

recorded as 5-0-0 to approve the application.  Mr. 

Griffis made the motion, Mrs. Miller second, Mr. Mann, 

Mr. Etherly and Mr. Jeffries support the motion and 

it's with the eight conditions as stipulated by the 

Board. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Ms. Bailey.  I don't see any reason why 

we wouldn't waive our rules and regulations, unless 

anyone has any concern with doing that, we could issue 

a summary order on this, which would include, of 

course, the conditions. 

  MS. BAILEY:  Thank you, sir. 
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  CHAIRPERSON GRIFFIS:  Very well.  Thank 

you very much.  That being said, let us move ahead and 

we'll take -- I'm sorry, yes, Ms. Gates? 

  MS. GATES:  There were 10 conditions 

originally, not eight. 

  CHAIRPERSON GRIFFIS:  Right.  Indeed. 

  MS. GATES:  Are you dropping 9 and 10? 

  CHAIRPERSON GRIFFIS:  No. 

  MS. GATES:  No? 

  CHAIRPERSON GRIFFIS:  No. 

  MS. GATES:  My mistake.  Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  Very well.  

Let's take 10 minutes and we'll let the next applicant 

get set up and then we'll call the last case for the 

afternoon. 

  (Whereupon, at 2:57 p.m. a recess until 

3:18 p.m.) 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 

resume. 

  MS. BAILEY:  Mr. Chairman, the last 

application of the day is No. 17438 of Braden and 

Conner Herman, pursuant to 11 DCMR 3104.1, for a 

special exception to allow a two-story rear addition 

to a single-family row dwelling under section 223, not 

meeting the lot occupancy requirements of section 403. 
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 The property is Zoned R-4 and it is located at 628 

East Capitol Street, N.E., Square 868, Lot 805. 

  Mr. Chairman, the application may also 

need to be amended to add the minimum width of open 

court requirements under section 223. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Hello. 

  MS. GIORDANO:  Good afternoon.  Shall I 

proceed? 

  CHAIRPERSON GRIFFIS:  Excellent.  Yes.  

And just if you wouldn't mind just addressing this 

application is being amended, correct? 

  MS. GIORDANO:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MS. GIORDANO:  We have submitted the 

plans.  They have been served on the -- there is a 

party in this case.  They were granted party status at 

the last hearing.  They were served on the party.  The 

posting notices all took notice of the additional 

court deviation. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. GIORDANO:  So I think adequate notice. 

 ANC was well-aware that -- 

  CHAIRPERSON GRIFFIS:  So we're staying 

with the special exception 223. 
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  MS. GIORDANO:  Exactly. 

  CHAIRPERSON GRIFFIS:  However, the area of 

relief is moving from the court and that's noted in 

Scheme B as submitted. 

  MS. GIORDANO:  Correct. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MS. GIORDANO:  And I'm going to move 

quickly into Mrs. Herman's testimony.  Mrs. Herman is 

on my left and Mr. Herman is on my right.  We have a 9 

week-old baby who is about to erupt.  He didn't know 

that there was going to be a change in the schedule. 

  CHAIRPERSON GRIFFIS:  Sorry. 

  MS. GIORDANO:  So I know that she is 

waiting for that sound.  So with -- we'll go ahead and 

have Ms. Herman's testimony and then I'll come back 

and talk a little bit more about the presentation. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MS. GIORDANO:  If that's all right.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  How does a baby 

crying get picked up on the record, you know what I 

mean?  When they -- when the child -- 

  PARTICIPANT:  How about a witness card? 

  CHAIRPERSON GRIFFIS:  Yes, that's right.  

Let's get a witness card.  Okay.  Don't waste any more 
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time. 

  MS. HERMAN:  My name is Conner Herman.  

This is my husband, Brad, and our son, Wyatt.  I'm a 

major in the Air Force.  My husband works for a 

technology company and at 9 weeks-old, our son is 

pretty much an eater and a sleeper.  My husband and I 

purchased 628 East Capitol Street in October 2003.  

When we originally moved in we thought it was perfect, 

but we quickly realized that the layout was not 

functional. 

  Specifically, the kitchen and the family 

room are located in the basement.  Therefore, the main 

floor of the house goes largely unused.  The rooms in 

the back of the main floor are small and 

dysfunctional, including a poorly constructed enclosed 

porch, which leaks when it rains.  And finally, there 

is only one small bathroom on the second floor, which 

contains all of the bedrooms.  It wasn't practical for 

the two of us and we knew it would be less practical 

when we had a family. 

  We wanted to complete the major pieces of 

the renovation before starting our family, so we hired 

an architect in August of 2004.  We spent a lot of 

time putting together a plan that would retain the 

historical integrity of the house, but would also be 
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conducive to a modern lifestyle.  It became apparent 

that in order to move the kitchen and family room to 

the main floor and add a master bath, we would need to 

extend the footprint of the house by 5 feet. 

  Additionally, we were more than excited to 

replace the poorly constructed enclosed porch with a 

more historically accurate and aesthetically pleasing 

addition.  In April 2005, I brought a set of plans 

over to the McCullochs in order to get their thoughts 

on and support for the project.  At the time, they 

were generally supportive of the plans, subject to 

several design details, which they requested in a 

letter. 

  We incorporated their request into our 

plans and submitted our proposal to the BZA in 

September 2005.  The hearing date was set for February 

2006.  After receiving our BZA notice in December 

2005, the McCullochs notified us that they were no 

longer supportive of our project, because of the 

impact they feared it would have on the daylight 

received by two windows in the rear of their house. 

  At that point in time, they stated that 

they would commission a daylight study and if the 

results were favorable, they would support our 

project.  We met with the Stanton Park Neighborhood 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 91

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Association, Capitol Hill Restoration Society and ANC-

6C regarding the historical aspects of our project.  

All of these organizations voted either to support or 

not oppose our project. 

  The McCullochs contested our project on 

several historical grounds.  The HPRB subsequently 

approved the design of our project.  The ANC also 

considered our pending BZA application.  The 

McCullochs contested the application based on their 

concerns about the potential impact on their light and 

air.  As a result, the ANC asked both parties to work 

towards a compromise and appear before them in 

February. 

  We appeared before the ANC again twice in 

February and in the interim worked with the McCullochs 

to try to find a solution that satisfied both parties. 

 The McCullochs insisted that we redesign our addition 

to setback 6 feet from the property line.  We 

carefully considered this alternative with our 

architect, but this plan does not work for us, because 

it eliminates our green space in the rear yard and 

functions poorly on the interior. 

  Unfortunately, we were unable to find a 

middle ground and in February 2006, the ANC voted in a 

split decision to oppose our project.  At that 
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meeting, we decided to delay our February 28th BZA 

hearing date to further investigate other design 

options and commission a professional light study 

since the McCullochs had yet to employ their own 

expert. 

  Our architect was able to redesign the 

plans to incorporate ideas from the McCullochs' design 

for our house that they had presented at the ANC and 

HPRB meeting.  This new design included setting back 

the second floor 5 feet from the shared property line. 

 In order to recapture some of the space lost in the 

setback and make the children's bedrooms a livable 

size, we also extended the plans by an additional 3 

feet 8 inches. 

  We were optimistic that this new 

compromise which contained elements of both their 

design and ours would allay the McCullochs' concerns. 

 We presented this plan to their attorney in March 

2006 and he said his client would not comment on the 

new plan until we provided the results of our daylight 

study. 

  On May 2nd we sent the McCullochs' attorney 

the results of the daylight study which concluded that 

the revised plan had no negative daylighting impact on 

the McCullochs' house.  I also brought a full set of 
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the new architectural plans and the daylighting study 

over to the McCullochs and sat with them to review the 

documents.  The feedback I received from them was 

positive, and Mr. McCulloch explained that he wanted 

to read them a little more closely before he 

commented. 

  Optimistic that we were close to finding a 

solution that worked for all involved parties, we 

postponed the June 16th BZA hearing.  We did not hear 

from the McCullochs or their attorney about their 

reaction to the revised plans or the daylight study.  

We finally reached out directly to the McCullochs in 

June. 

  My husband went over to their house to get 

their thoughts on the documents and, to our surprise, 

the McCullochs communicated that the new plans were 

worse than the old ones and that the daylight study 

lacked integrity because it was conducted for a sunny 

day and the majority of days in D.C., in the D.C. 

area, were cloudy. 

  To address the McCullochs' concerns, we 

immediately commissioned a cloudy day study which 

showed the impact of our proposal was less on a cloudy 

day than on a sunny day.  We appeared before the ANC 

two more times in June and in the end, they decided to 
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take no position on our project.  Similarly, we met 

before the Capitol Hill Restoration Society regarding 

our project's impacts on the McCullochs' light and air 

and they, too, decided to take no position. 

  Over the past two years we have spent a 

lot of time, energy and money trying to reach a 

compromise with our neighbors and provide data that 

will get them comfortable with our project.  We regret 

that we have been unable to find a solution that all 

parties can support.  We ask you to approve our 

proposal so that we can start our project to 

accommodate our growing family and continue to reside 

in the city.  Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

  MS. GIORDANO:  Without interruption, at 

this point, I just wanted to summarize we have 

architectural presentation.  I have a resume for the 

architect who has not appeared before the BZA before. 

 It's in the packet that you have there.  We also have 

the expert who prepared the lighting study and his 

resume is behind the architect's resume.  And I would 

ask that they both be admitted as experts by the 

Board. 

  After the two experts' testimony, Mr. 

Gross from our firm will also review the zoning 
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criteria for the application and provide testimony.  

As you know, Mr. Gross is a planner and he has been 

accepted by this Board as an expert in planning and 

zoning previously. 

  CHAIRPERSON GRIFFIS:  Very well.  So 

you're proffering three? 

  MS. GIORDANO:  So do you want to take up 

the resumes first? 

  CHAIRPERSON GRIFFIS:  Three witnesses? 

  MS. GIORDANO:  Yes, three expert 

witnesses.  Of course, Mrs. -- 

  CHAIRPERSON GRIFFIS:  Mr. Lippincott? 

  MS. GIORDANO:  Yes, is the first one, the 

architect. 

  CHAIRPERSON GRIFFIS:  Any questions from 

the Board?  Mr. Keys, any concerns of the architect, 

questions I should say? 

  MR. KEYS:  I haven't seen it yet. 

  CHAIRPERSON GRIFFIS:  Oh, okay. 

  MS. BAILEY:  Cynthia, do you have an extra 

copy? 

  MS. GIORDANO:  I don't.  I must have given 

all of the lighting consultant's resumes to you.  

Sorry about that.  It's EMO Energy Solutions resume.  

Mr. Lippincott is registered and licensed in D.C. 
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  CHAIRPERSON GRIFFIS:  Mr. Lippincott?  Oh, 

here you are.  Excellent.  Just a quick question.  Of 

course, you're being proffered as an expert in 

architecture.  That is certainly not questionable in 

terms of the profile that you have submitted here, but 

for my own understanding, how many urban additions, 

commissions have you had? 

  I mean, I would note you have several 

projects listed on This Old House that seemed to be 

more in surrounding or rural or suburban areas.  I 

don't know what we would call the Bahamas.  Is that 

rural or just straight fun?  That's suburban.  Okay. 
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  MR. LIPPINCOTT:  My name is Evan 

Lippincott.  I am the architect for the project.  My 

career started with a firm here in D.C. and when we 

worked and when I was working with them just before I 

was registered and for the first couple of years of my 

registration, we did all sorts of jobs in the 

District, including Logan Circle which was the 

preservation award that -- 

  CHAIRPERSON GRIFFIS:  So similar to this 

is what you're saying, addition to existing? 

  MR. LIPPINCOTT:  Townhouses, renovations 

of townhouses, yes. 

  CHAIRPERSON GRIFFIS:  Sure, sure, sure. 
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  CHAIRPERSON GRIFFIS:  Fun. 

  MR. LIPPINCOTT:  And no, the Bahamas is 

not.  It was a dock out in the bay. 

  CHAIRPERSON GRIFFIS:  Somewhat analogous 

to what we're doing here. 

  MR. LIPPINCOTT:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  I don't have 

any other questions.  Any other questions?  I don't 

have any other concerns.  Mr. Keys, did you have a 

chance to look at this?  Did you have any questions or 

concerns to bring to my attention? 

  MR. KEYS:  Not for the architect. 

  CHAIRPERSON GRIFFIS:  Okay.  Let's move 

ahead then to the next which is the EMO Energy 

Solutions expert.  Is that right?  No.  Yes. 

  MR. BABCOCK:  My name is Michael Babcock. 

 I am with EMO Energy Solutions.  With regards to 

experience with residential, we primarily work with 

large scale commercial, institutional.  We have done 

some work in the local area, but primarily we're a 

firm specializing in sustainable design consulting, 

daylighting design assistance, energy modeling, 

building energy simulations and such. 
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  CHAIRPERSON GRIFFIS:  I saw that, an awful 

lot of shading devices design are a part of the work 

that you have done.  But what is the difference 

between looking at a big commercial office building 

and a small residential building in terms of impact of 

sun and light and all for our understanding? 

  MR. BABCOCK:  Well, their primary issue, I 

mean, with regards to daylighting, the only standard 

is with offices and commercial type spaces.  You know, 

IESNA, which is the Illuminating Engineering Society 

of North America, they have standards for commercial 

type spaces with regards to illuminance levels. 

  Residential daylighting with regards to 

methodology and that sort of thing, it's all the same. 

 It's just a different type of building and a 

different function. 

  CHAIRPERSON GRIFFIS:  Right.  So the same 

methodology, essentially the same standards obviously, 

but different modeling in terms of the massing. 

  MR. BABCOCK:  Yes.  And with regards to 

the way it works, typically what we have done is a 

commercial grade level analysis on this particular 

building. 

  CHAIRPERSON GRIFFIS:  Okay.  Understood.  

Any questions? 
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  MS. GIORDANO:  If I could just add, I 

think it's just unusual to get this kind of 

commission. 

  MR. BABCOCK:  Yes. 

  MS. GIORDANO:  Or this scale of project.  

It's so small.  I mean, it's unusual to do this kind 

of study.  That's why. 

  CHAIRPERSON GRIFFIS:  We don't think 

anything is unusual around here.  It's all a matter of 

course.  Questions, Mr. Keys, concerns?  Is there a 

microphone?  We have a whole new design here that 

we're going to have to get ready for. 

  MR. KEYS:  Yes.  I would like to know what 

is he being offered as an expert in? 

  MS. GIORDANO:  In analyzing the impact of 

daylighting and conducting daylighting studies, the 

same thing I gather your expert is being offered. 

  MR. KEYS:  Mr. Babcock, how many 

residential daylighting studies have you done? 

  MR. BABCOCK:  We have not done a 

residential other than multi-family high-rise 

residential. 

  MR. KEYS:  Have you ever worked in the 

District of Columbia? 

  MR. BABCOCK:  Yes, multiple occasions, 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 100

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

multiple projects currently as well as in Tacoma Park. 

 We're working on a multi-family daylighting study to 

assess a courtyard, a central courtyard in a 

residential application. 

  MR. KEYS:  Do you belong to the IESNA? 

  MR. BABCOCK:  I'm not currently a member. 

  CHAIRPERSON GRIFFIS:  Whew, I would knock 

you right out of here if you were.  What is that? 

  MR. KEYS:  That is the Illuminating 

Engineering Society of North America. 

  CHAIRPERSON GRIFFIS:  A fun group. 

  MR. KEYS:  Would it be fair to say that 

your primary background is energy analysis and energy 

audits? 

  MR. BABCOCK:  Well, my background is 

mechanical engineering and primarily building systems 

as a whole with regards to integrated design approach, 

and that includes indoor environmental quality, 

mechanical systems, HVAC energy, as well as 

daylighting. 

  Primarily we work on -- it's tough to say 

because it's kind of a whole building approach.  We 

look at indoor air quality, environmental control, 

daylighting energy, energy efficiency, those sorts of 

things. 
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  MR. KEYS:  You are project manager of 

what? 

  MR. BABCOCK:  Project manager for EMO 

Energy Solutions.  We're about -- since 1998 the 

company was formed.  I have been with the company 

about five years now.  As such, I have consulted 

directly on over 60 sustainable design U.S. Green 

Building projects.  I started a New York State Energy 

Smart/DOE Energy Save Program as well as the U.S. 

Army's Sustainable Project Rating Tool Program. 

  MR. KEYS:  Is Lumen Designer the only 

daylighting software program that you're conversant 

with? 

  MR. BABCOCK:  Lumen Designer is the 

software that we use and we're familiar with, yes, 

with regards to computer simulations. 

  MR. KEYS:  That is the only one you know? 

  MR. BABCOCK:  That's the one we work with, 

yes. 

  MR. KEYS:  Could you answer my question?  

Is that the only one you know? 

  MR. BABCOCK:  Of computer simulations?  

No, there is also Lumen Micro. 

  MR. KEYS:  No. 

  MR. BABCOCK:  But Lumen Designer is the 
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one we use and that's the one I know personally. 

  MR. KEYS:  Thank you. 

  MR. BABCOCK:  Sorry. 

  MS. GIORDANO:  I would just ask a 

clarifying question.  You're familiar with other 

software programs though.  I mean, in terms of what 

you know, I don't know what he's getting at.  The one 

you use is the one you used here, but you're familiar 

with other methodologies, correct? 

  MR. BABCOCK:  Yes, absolutely.  There is 

also -- we'll get into in the hearing, there is other 

methods and we're familiar with those as well.  It's a 

different approach.  Computer simulation is the method 

we're using to analyze this particular project, but 

yes. 

  MR. KEYS:  Mr. Babcock, I would like to 

make sure we understand the answer.  I asked you about 

your familiarity with software programs other than 

Lumen Designer that deal with daylight designs. 

  MR. BABCOCK:  No, I do not use other 

software programs other than Lumen Designer. 

  MR. KEYS:  Thank you. 

  MS. GIORDANO:  At the risk of confusing 

the witness. 

  CHAIRPERSON GRIFFIS:  Could you use any 
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others? 

  MS. GIORDANO:  Familiarity is just a broad 

term.  I mean, you're familiar with other 

applications.  What you use is Lumen Designer, right? 

  MR. BABCOCK:  Right.  It's just a level of 

evolution with regards to daylighting.  There's other 

programs out there, Lumen Micro Lighting Technologies, 

which is the one we -- the company that produces the 

software is the one we particularly use, because it's 

the most advanced and it meets the needs of our 

company with regards to what we use it for, which is 

to inherently address impacts with environmental 

quality. 

  CHAIRPERSON GRIFFIS:  But we're getting 

beyond that.  The issue is, and the reason why he's 

giving you such a hard time is you're being proffered 

as an expert witness.  As a witness, you can come in, 

you can present your report and you're done.  But if 

established as an expert, you're going to be able to 

draw conclusions which are not necessarily presented 

in fact-based form. 

  So he is getting to the fact of are you 

going to be able to analyze?  Do you have any 

knowledge of the other type of modeling that was used? 

  MR. BABCOCK:  Yes, absolutely, the Waldram 
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Diagram, vertical obstruction analysis, these are all 

non-computate, non-computer simulation type modeling. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. BABCOCK:  It's all -- it's graphical 

obstruction, very -- yes, very familiar with those. 

  CHAIRPERSON GRIFFIS:  Right, and that 

would be the basis.  That's fine.  And then are you 

familiar with, and I use the term familiar, or could 

you model in some other computer software that you 

didn't use here? 

  MR. BABCOCK:  We could, but we wouldn't, I 

guess.  We would use -- for this particular scale, we 

would either use the program we're using now or -- 

  CHAIRPERSON GRIFFIS:  No, that's -- put 

aside this application. 

  MR. BABCOCK:  Um-hum. 

  CHAIRPERSON GRIFFIS:  You yourself or the 

background in your company, could you?  If you had a 

client that said I don't like your software, use my 

software, could you?  Do you have familiarity that you 

could generate a model in any other conventional 

software that does this type of modeling? 

  MR. BABCOCK:  Not from a computer 

simulation standpoint. 

  CHAIRPERSON GRIFFIS:  Okay.  All right.  
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What else?  Anything else? 

  MR. KEYS:  Mr. Babcock, have you published 

any articles in professional journals concerning 

daylight studies or daylight modeling and simulations? 

  MR. BABCOCK:  No, I have not. 

  MR. KEYS:  Have you given any talks to 

professional bodies on those subjects? 

  MR. BABCOCK:  In part with regards to 

historic preservation, with regards to daylighting and 

the impacts on transmitted solar loads as well as 

horizontal luminance, glare issues, but not from a 

published standpoint. 

  MR. KEYS:  Do you belong to any 

professional societies having to do with daylighting? 

  MR. BABCOCK:  The U.S. Green Building 

Council, AEE which indirectly looks at daylighting, 

which is the Association of Energy Engineers. 

  MR. KEYS:  All right.  Thank you.  Mr. 

Chairman, I would object to his acceptance by the 

Board as an expert in daylighting.  I'm sure he is a 

skilled engineer with general familiarity with 

building systems and the integration of different 

aspects of building and the development of buildings, 

commercial, but I don't think -- and I would contrast 

him with the resume that you have for our expert that 
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there is no specialization here. 

  I think he is acceptable as an engineer 

and I think you could accept him for that purpose, but 

not for a daylighting expert. 

  CHAIRPERSON GRIFFIS:  Understood.  Yes? 

  MS. GIORDANO:  We disagree.  I mean, there 

is not a specialization in townhouse additions.  I 

don't think anybody could make a living specializing 

in townhouse additions.  It's rare to spend this kind 

of money to utilize this kind of sophisticated 

computer modeling in this application, but clearly he 

has done much larger projects and he had indicated 

that the methodology is the same at this scale as a 

larger scale. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

questions from the Board?  Clarifications?  Advice?  

Very well. 

  I don't have great concern as establishing 

an expert witness in lighting design and impact for 

this witness as our regulations are somewhat vague in 

terms of the standards for establishing the expert 

witness, but it obviously comes to, in our 

regulations, in our performance, to a basis of 

understanding and experience in the field of which 

they are being proffered. 
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  Looking briefly at, and I am no expert in 

fact in the engineering of daylighting or LEAD design 

or any of the aspects that are here, it is fairly 

clear to me, however, in looking at this that the base 

understanding and the expertise is there in terms of 

the analysis of the information that would be 

presented, but also in the comparative analysis of 

that which will be presented from the adjoining 

neighbors. 

  I think if you look at the projects that 

were established here, in order to do the daylighting 

design modeling of any LEAD building, one would have 

to understand the impact of not just the visual impact 

of lighting, but actually the heat loads of lighting 

and that would obviously be the ability to measure the 

strength of sunlight or shading as it hits buildings. 

  The difference between the larger multi-

family or even commercial and residential for our 

purposes of a special exception under 223 here, I 

think, are similar enough that one would not be 

precluded from being an expert in the field to analyze 

this.  So I don't have any difficulty moving ahead 

with that. 

  Let's move on then to Mr. Gross, which 

would be the third.  Mr. Gross has been offered as an 
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expert and also established as an expert in zoning 

before us and planning.  Is there any concerns, 

comments, questions, Mr. Keys, Board Members?  If 

there are none, let's move ahead. 

  MS. GIORDANO:  Okay.  We will proceed with 

the architectural presentation and if we can use the 

handheld mike, that would be helpful. 

  CHAIRPERSON GRIFFIS:  Why don't we do this 

actually?  Let me just ask if you would kind of give 

me an outline of what we're going to hear and where 

we're going. 

  MS. GIORDANO:  Okay. 

  CHAIRPERSON GRIFFIS:  Because for -- let 

me set the stage a little bit here.  The Board has 

done -- actually, I did not have time this weekend to 

pull all the records of 223 special exceptions, but 

it's numbering in the hundreds.  So the elements of 

measurement here we're very familiar with.  We have 

even been through -- well, some of us on the Board 

have been through half a dozen lighting and shading 

studies.  So we understand the impacts.  We can read 

things very quickly and very clearly. 

  So what all are we going to see now? 

  MS. GIORDANO:  The architect is going to 

present the plans and he is going to focus also on the 
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relationship of this addition to the adjacent property 

because I know that is the issue here. 

  CHAIRPERSON GRIFFIS:  Perfect. 

  MS. GIORDANO:  That will be the main 

focus.  And then the lighting expert is basically 

going to present his analysis.  He is also going to 

comment on the analysis that was submitted into the 

record last week by the adjacent property owner.  And 

I just might add here in terms of you had mentioned 

that you have seen the lighting and shading studies, 

and typically they are proffered by architects before 

this Board. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. GIORDANO:  And not even lighting 

experts. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. GIORDANO:  So I don't know, you know. 

 I think we have gone well beyond -- 

  CHAIRPERSON GRIFFIS:  Good. 

  MS. GIORDANO:  -- on that level of 

expertise here. 

  CHAIRPERSON GRIFFIS:  I would tend to 

agree.  And with that we'll just also caution on both 

sides.  Of course, you're going to speak to your 

audience in explaining your materials and your 
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analysis.  So with that, let's move ahead. 

  MR. LIPPINCOTT:  My name is Evan 

Lippincott.  This is the block plan of the north side 

of East Capitol Street bounded by 7th, 6th and 7th 

Street.  The subject property is 628 next to the alley 

that goes back to the center alley.  This house was 

built in the 1880s.  This is 628 and the alley is to 

the right and this is the neighboring house, the three 

story house in the middle. 

  This is a view of 628 going back down 

toward the viewing deck, down toward the alley.  And 

this is more of 628 along the alley.  You can see the 

enclosed porch and it's hard to see here, but there is 

a wooden fence bounding the garden and then the 

carriage house on the rear.  This is a little bit 

better view of the fence and the carriage house and 

the garden showing the enclosed porch at the rear of 

the house. 

  This is looking back south along the alley 

at 628, the rear of 628, showing the fence and the 

garden and, again, the enclosed porch.  Here we are 

looking over the fence and you can see the porch and 

its fenestration, a little bit better view of its 

structure.  This is showing how the second floor of 

this porch structure notches back toward 626, which is 
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the taller structure on the right, and has a fairly 

unusual or, let me say, not Victorian fenestration 

pattern of casements and transoms. 

  CHAIRPERSON GRIFFIS:  Before you move off 

that photograph, can you just explain as proposed in 

Scheme B, you have the notching on the second floor.  

Is it larger or smaller than what is showing here? 

  MR. LIPPINCOTT:  It would be -- this is a 

6 foot setback.  We're proposing a 5 foot setback. 

  CHAIRPERSON GRIFFIS:  Okay.  So it's a 

foot difference.  And, also, that back addition, which 

we're spending a lot of time looking at, is coming 

down. 

  MR. LIPPINCOTT:  Yes. 

  CHAIRPERSON GRIFFIS:  And a new one is 

going up. 

  MR. LIPPINCOTT:  Yes. 

  CHAIRPERSON GRIFFIS:  And what is -- the 

footprint beyond which will be what, 5 feet? 

  MR. LIPPINCOTT:  This extends out 10 feet 

from this face and we're coming out 3 foot 8 further 

than that.  I'm sorry, 8 foot 8 further than that. 

  PARTICIPANT:  8 foot, I think. 

  CHAIRPERSON GRIFFIS:  8 foot.  Okay.  So 

what we're looking at here, if we could visualize 
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that, would be an additional 8 feet into the rear yard 

area. 

  MR. LIPPINCOTT:  Right. 

  CHAIRPERSON GRIFFIS:  Yes? 

  MS. GIORDANO:  When we turn the light on, 

I think the model is going to help a lot. 

  CHAIRPERSON GRIFFIS:  Sure, sure. 

  MR. LIPPINCOTT:  Right.  Looking at the 

rear porch, and here is the entrance to the basement 

from the garden level.  This is showing a closer view 

of the dogleg into -- between the porch and 626 

showing also the 6 foot high fence that separates the 

yards. 

  PARTICIPANT:  7. 

  MR. LIPPINCOTT:  7 foot high fence and the 

notching.  This is standing -- it was taken on the 

neighbors' property by their person showing the dogleg 

and their views into their main level and their second 

floor, and then this is their third floor reaching up 

beyond. 

  This is again the porch notching back and 

the east wall of 628, I'm sorry, 626 and how it -- 

this, 626, extends now about 17 feet past the face of 

this and when we build the addition, it will extend 

about 8, continue to extend about 8.5 feet beyond the 
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proposed -- 

  COMMISSIONER JEFFRIES:  Excuse me.  If you 

were to extend the existing building porch out like 8 

feet, where would it fall next to the neighbors? 

  MR. LIPPINCOTT:  It would fall in here. 

  COMMISSIONER JEFFRIES:  Okay.  Okay. 

  MS. GIORDANO:  The additional testimony is 

being given by Mr. Herman.  You need to take the mike 

and introduce yourself. 

  MR. HERMAN:  I'm sorry.  I'm Brad Herman 

and we have some of the schematics later, but I think 

it actually falls almost exactly at the end of this 

window. 

  COMMISSIONER JEFFRIES:  Okay.  Thank you. 

  MR. HERMAN:  This lower window right 

there. 

  MR. LIPPINCOTT:  Thank you, Brad.  This is 

just a close-up view of how much taller 626 is than 

628, it being an additional story taller.  This is a 

panoramic view looking north out the back showing the 

626 property here on the left and their carriage 

house, the 628's carriage house, the alley and then 

continuing on to the houses on the other side of the 

alley, 630 and 632, with 632 emerging up here on the 

right. 
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  You can see that this is about a two story 

to three story rear horizon.  And the next slide shows 

the -- how 632 forms the eastern horizon line and is 

over four stories tall and borders the east side of 

the alley. 

  These are the existing condition plans.  I 

have put 628 next to 626 showing on the main floor the 

current living room, dining room, another room and 

then the enclosed porch with the stairs up to there.  

And this is the dogleg back in the back.  And on the 

second floor you will note there are no closets or 

practically no closets and this one shared bath, as 

Conner said.  And the third floor is -- 628 doesn't 

have a third floor.  626 continues up. 

  Actually, go back for that in a moment.  

And you will notice how much further this 626 extends. 

 They are at 70 percent coverage and have been since 

they were built.  This is the existing section really 

just to show you the notching of the current porch and 

the offset floor levels with 626 being closer to grade 

and more connected to their garden.  And, as Conner 

said, the kitchen and the family room are in the 

existing basement of 626 with the rear garden entry 

through the mechanical room. 

  And the front elevation, which is not 
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going to change.  The west elevation which is from 626 

and I have shown it, taken a section through 626 so 

you can see what they see.  This is, again, the 

notched porch and the alley elevation with the regular 

fenestration and then the unusual fenestration of the 

porch and concrete structure. 

  The proposed plans, the lovely thing about 

this house is that a lot of the existing trim is 

there.  The fireplace is current.  We have a gorgeous 

Eastlake Victorian staircase and the formal rooms, as 

Conner said, are unused.  And so we are showing the 

addition on the rear, bringing the kitchen back up to 

the main floor plan and incorporating the family room, 

opening to the garden and to a cascading series of 

spaces out into the rear yard, continuing the regular 

fenestration along the alley and having large doors 

opening to the rear yard. 

  In the second floor I'm creating a master 

suite up at the front and the two kids' bedrooms, 

notching it back to allow light to 626 and making a 

rear hall to laundry area and kids' bathroom. 

  MR. HERMAN:  We have additional -- 

  MR. LIPPINCOTT:  Speak into the 

microphone. 

  MR. HERMAN:  Sorry.  The only additional 
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thing to note is the dotted line, so the dotted line 

represents where the existing footprint of the house 

is and you will see it again in the next slide, but 

that is what the dotted line represents.  So 

everything I guess -- 

  MR. LIPPINCOTT:  Yes. 

  MR. HERMAN:  -- above the dotted line is 

additional. 

  MR. LIPPINCOTT:  Right.  This 8 foot 8 is 

beyond the existing porch.  And here I have put the 

proposed plans next to 626 so that you can see how 

we're extending back the additional piece here and 

that the 626 continues another 8.5 feet, and up here 

on the second floor notching back for their light to 

their second floor. 

  MR. HERMAN:  And this is what I was 

talking about before, the back of the rear addition 

comes kind of to the end of that second to last 

window, to answer your previous question. 

  MR. LIPPINCOTT:  Yes, it lines up with the 

north jam of the kitchen window, the high parallel to 

the grade kitchen window.  The rear elevation -- I 

mean, the proposed elevations show the alley elevation 

with a brick addition sympathetic to the current 

house.  We're also proposing a brick fence to enclose 
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the rear yard and then you can see the rear elevation, 

the two windows into the bedroom and then the notching 

back and a window into the laundry area and the roof 

back to the -- to show the first floor with the doors 

here.  And the front elevation does not change. 

  This is the elevation that would face 626 

showing the sloped roof that is the family room and 

the two windows into the second floor.  In doing the 

model, I realized that going from Plan A to Plan B 

that I had thought that the roof would slope like 

this, which is what I had proposed before.  In doing 

the model, I realized I can slope the roof like this 

and then pull the parapet across the rear elevation.  

And what that will do is that will lower this eave a 

bit.  I don't know, probably 10 inches or so, 9 or 10 

inches, which should increase the amount of daylight 

into their dogleg and that's a change which I didn't 

realize until I finished the model and which I will 

incorporate into the plans. 

  These are some photographs of the model as 

it is slightly different than the model that's in 

front of you, but the -- we made some corrections and 

changes.  You can see the addition here with the 

stepping terrace and patio to grade, the entry of the 

basement.  This is too high.  I have lowered that and 
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this is too low.  I have raised that, so that this is 

the fence that borders 626 and 628. 

  And looking from the alley, you can see 

the addition and the brick fence with 626 extending 

beyond and in the background.  And then looking back 

down into the dogleg, again, the notched mass which 

opens the light into the dogleg. 

  MS. GIORDANO:  At this point, we would 

like to turn the lights back on and maybe bring the 

model forward so that the Board can see it more 

closely. 

  MR. LIPPINCOTT:  Try to keep that flat. 

  CHAIRPERSON GRIFFIS:  You can put it down 

on the table. 

  MS. GIORDANO:  Okay.  Do you want it up 

there? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. GIORDANO:  Can you see it all right? 

  CHAIRPERSON GRIFFIS:  No. 

  VICE CHAIR MILLER:  No. 

  MS. GIORDANO:  We can set it up here. 

  MR. LIPPINCOTT:  Move it back here, did 

you say? 

  CHAIRPERSON GRIFFIS:  Mr. Moy, are we 

getting these on the cameras at all? 
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  MS. GIORDANO:  We have pictures of them. 

  MR. MOY:  If it were on the table, it 

would be on the camera. 

  MS. GIORDANO:  Okay.  Is that better? 

  CHAIRPERSON GRIFFIS:  Yes, let's do that. 

 Let's keep it on the camera and then I think we can 

move up and see it. 

  MR. MOY:  I mean, the Board can stand. 

  CHAIRPERSON GRIFFIS:  That way everyone 

can see it a little bit better. 

  MR. MOY:  It could come that way, so you 

can see it. 

  CHAIRPERSON GRIFFIS:  Okay.  Is this a 

scaled model? 

  MR. LIPPINCOTT:  Yes, this is 1 and 3/8ths. 

  CHAIRPERSON GRIFFIS:  Okay.  What can you 

tell us? 

  MR. LIPPINCOTT:  Yes, this is the proposed 

addition with the second floor notched back.  This is 

the main floor level and you can see 626 over here 

extending up beyond 628 and their main levels 

extending past 628.  I mean, I can talk about the 

architectural features if that's the features -- 

  CHAIRPERSON GRIFFIS:  Okay.  Why don't we 

turn it a little bit?  No, the other way, I'm sorry.  
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Perfect.  Keep going a little bit.  Okay.   

  MR. LIPPINCOTT:  So -- 

  CHAIRPERSON GRIFFIS:  Any questions from 

the Board? 

  COMMISSIONER JEFFRIES:  What is roughly 

the dimension between 626 and 628 at those doglegs? 

  MR. LIPPINCOTT:  This is 5 feet.  Is that 

right? 

  PARTICIPANT:  Yes. 

  MR. LIPPINCOTT:  The existing dogleg is 5 

feet. 

  COMMISSIONER JEFFRIES:  And then the other 

one is 5 feet as well, so it's 10 feet? 

  MR. LIPPINCOTT:  Yes.  We're proposing 

this 5 feet as well. 

  COMMISSIONER JEFFRIES:  Okay.  Great. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else?  Excellent. 

  MR. LIPPINCOTT:  And if you wanted to, 

that roof would -- the change that I proposed was that 

the roof slopes this way and so I could lower the 

parapet by a bit, which would increase the sun angle 

for -- 

  CHAIRPERSON GRIFFIS:  What like 8 inches, 

10 inches? 
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  MR. LIPPINCOTT:  Yes, something like that. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. LIPPINCOTT:  The existing porch 

extends about to here and this is the additional 8 

foot 8.  You can see that this runs into -- pretty 

much aligns with the jam of the window, the kitchen 

window. 

  CHAIRPERSON GRIFFIS:  Okay.  Pretty clear. 

 Anything else? 

  MS. GIORDANO:  We're going to proceed with 

the testimony of our lighting expert. 

  MR. BABCOCK:  Okay.  My name is Michael 

Babcock again with EMO Energy Solutions.  With regards 

to what this slide indicates, this just gives a little 

background on the company formed in 1998. 

  CHAIRPERSON GRIFFIS:  Why don't we move 

ahead into the specifics of this? 

  MR. BABCOCK:  Okay.  Mr. and Mrs. Herman 

with Evan Lippincott from Lippincott Architects 

engaged us at the request of the adjoining property to 

perform a detailed daylighting impact study of which 

we performed and you have the report.  And what I 

intend to do here is just summarize with regards to 

the results. 

  Okay.  Again, real quick a brief overview. 
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 What we have done and we have talked about the 

effort, the level of effort we have gone to with 

regards to this daylighting analysis is we wanted to 

be especially keen with regards to detail, because we 

have a real small site with very -- and we're talking 

inches that could have impact.  So we wanted to make 

sure we approved all the assumptions. 

  We looked at detailed materials and that 

includes the elements, the surfaces, the reflection 

and reflection of those surfaces.  We looked at 

AutoCAD drawings to map out and import directly the 

actual sizes of the spaces and we have done visual 

data, everything from counting the bricks on their 

walls to find exact locations of windows. 

  We went again to an exhaustive effort to 

refine all these building assumptions, and this is 

typically more of an effort than we would do on large 

scale commercial projects with regards to details in 

this analysis.  Okay.  And also with regards to what 

we have done, if you go back one more slide?  A key 

component to this analysis is we're not looking at a 

point source of light.  We're looking at a horizontal 

plane of luminance. 

  So we actually modeled the interior spaces 

of the adjoining property at 626 and they are 
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indicated here and we have actually imported those 

graphics into the model directly.  So we're not 

looking at just light source to a point on the window, 

but actually into the house.  Oh, sorry. 

  CHAIRPERSON GRIFFIS:  Ms. Bailey, can you? 

 There we are. 

  PARTICIPANT:  Thanks a lot. 

  MR. BABCOCK:  Ah, much better.  Okay.  

Again, we went to this effort really to make sure that 

we had enough detail from approved assumptions of 

which include interior partitions that we were asked 

to include after the first run of analysis and that 

was provided by the adjoining property.  Okay. 

  The methodology we talked about.  Lumen 

Designer Version 1.10 provided by Lighting 

Technologies, Inc. it uses state of the art 

daylighting calculations, specifically radiosity 

calculations which in this case is particular of 

interest with regards to how it affects 626, because 

we're looking at not only direct light, but diffuse 

light.  And diffuse light does reflect as well, so we 

have incorporated multiple components. 

  And really what we're looking at is 

specific times of the year and times of the day.  

Initially, we were like how can we give a fair 
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comparison?  Well, let's not just look at it in an  

instant moment in time, let's look at it seasonally as 

well as time of day.  So we did the full summer 

solstice and winter solstice.  We originally did a 

clear day.  As indicated earlier by Mrs. Herman, we 

were asked to do a supplemental study to a more 

typical day in D.C., which is the cloudy day. 

  With regards to what our ultimate result 

and here is a model rendering of the program we used, 

utilized, and you can see we have accounted for the 

details, everything from with regards to the surface, 

the material of brick, the color, the fencing, the 

alleyway, the property, the grass, everything to the 

grass.  You can see here the fence between the 

properties.  And this is the block structure that 

we're modeling for the existing condition.  And then 

the 6 -- and then the 626 condition as well. 

  And what complied or what we got out of it 

was about 320 -- about 280, 320 data sets which looked 

at every square footage of those spaces mentioned in 

the previous slide with regards to luminance level.  

Footcandles, daylight, how much actual daylight is 

going to hit a surface.  Okay.   

  Here is again the rendering with regards 

to the shading study that we were asked to do.  This 
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is -- 

  CHAIRPERSON GRIFFIS:  I'm sorry to 

interrupt you, but let's start with the basics.  Where 

does the sunrise and where does it set from? 

  MR. BABCOCK:  I'm sorry. 

  CHAIRPERSON GRIFFIS:  That's all right. 

  MR. BABCOCK:  Again, this is a north- 

facing, north/south orientation on the site.  East 

would be here.  West is on the other side of the 

house.  So I apologize for that clarification.  And 

that's what you will see with regards to this study. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. BABCOCK:  Is -- summer season, in the 

summer season, the sun is lower in the sky in the 

morning and goes all the way across and sets further 

than the horizontal, I guess, site line. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MR. BABCOCK:  With regards to seasonal sun 

setting and sun rising.  So in the morning you can see 

we have got a lot of direct light and you can see here 

with regards to the shading of diffuse and direct.  

You look at this and this is exactly what we would 

expect at 9:00 a.m. on the summer season, which is 

June 21st to summer solstice you see a slight impact 

with regards to the daylight glazing, not the vision 
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glazing in the kitchen, which is that -- I forget the 

window reference in the previous study, but you get 

the idea.  And you can see that's the difference of 

direct shaded light. 

  And again, you can see sort of the element 

and the interaction between the 630, 632 property as 

well as 626 and 628.  If you look at noon when the sun 

is directly overhead, there is virtually no impact, 

because the direct sunlight is straight above.  And 

actually what is occurring is you're getting a little 

bit of a light sail or a light shelf effect with 

regards to this additional roof.  So as the sun hits 

that roof, it's actually reflecting up into the 

ceiling of the adjacent property. 

  And more importantly with regards to the 

afternoon sunlight, we're actually increasing the 

light level due to the increase in surface area coming 

from the western side reflecting off the west-facing 

proposal B or Scheme B with regards to light.  And you 

can kind of see the difference between here in that 

area.  Okay. 

  We also looked at the winter season.  

Again, in the morning you see virtually no impact in 

the winter and mainly that's a reason of that low 

angle sun and where it rises from, the point at which 
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it rises is over here.  So you get much more of an 

impact with regards to the properties on the other 

side of the alley, which is 630 and 632. 

  And again, you know, to say that there is 

no impact, whenever you are building, you're going to 

have an impact, but the key here is is it an adverse 

impact or is it a marginal impact?  Again, noon same 

situation.  Direct overhead and in the afternoon when 

the sun at 4:30 is mostly diffuse, which is what this 

site is for the most part seeing anyways, because all 

of these are eastern-facing windows, these are north- 

facing windows and that's the door to the kitchen in 

the back.  You can see again with regards to a visual 

inspection of what the impact would be. 

  Okay.  So again, just a conclusion and, 

again, this is stated in our report and our analysis 

is with regards to defining what a negative 

daylighting impact is.  We're not seeing any negative 

daylight impact on 626 east as a result of the 

proposal B that we have now analyzed.  And the impact 

that we are seeing is in the early morning in the 

kitchen, which is still above seven times the 

recommended light by the IESNA, again that acronym, 

for kitchen level lighting, what we are seeing in 

there. 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 128

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  So if you go back to the original slide of 

the -- or go back one, this is not a vision glazing.  

It's a high daylight glazing.  So that's the one that 

we're talking about with regards to that impact in the 

morning summer sun.  Okay.  And again, just to review, 

we saw an increase in the average daylight in the 

afternoon for almost the entire second floor.  And 

then again we looked at the cloudy day as a 

supplemental study to our initial analysis as per 

request of the adjoining property. 

  Okay.  Again, as stated earlier, we 

received a supplemental study from the neighbor with 

regards to their daylighting impact study and we had a 

quick turnaround on the review of that.  And 

basically, these are some of the elements that were 

pointed out to me and that I noticed with regards to 

the differences between our methodology and the one 

proposed. 

  The three methods of analysis used in the 

supplemental study look at graphical obstructions and 

don't take account of material surfaces, material 

reflection, that sort of element.  It's basically if 

something is in front of it, what's the angle?  What's 

the angle obstruction?  They look at the sky as a 

resource and how much of that resource is justified 
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with regards to or different between the existing and 

Scheme B case. 

  One key component of their analysis with 

regards to their study is their critical elements, 

existing structures were omitted in the existing 

situation.  The -- you can see it in the beginning -- 

in the model up front.  There is a 7 foot high fence 

that if you go back to the original -- two slides ago, 

this was omitted.  So in their study they were 

noticing a significant amount of impact using the 

obstruction angle study with regards to the basement 

level lighting. 

  Using that methodology, the obstruction 

angle and they will get in to it, is much higher than 

the acceptable range using that methodology.  So they 

are basically omitting several key components in this 

element.  And actually, one thing, we didn't even have 

-- there is a giant Cherry tree here that we didn't 

even model, so that would also have an impact as well. 

  Okay.  Also, with regards to the 

neighbors' study, the analysis didn't address directly 

luminance levels or reflective light.  And then again, 

what we're going to get into here in a second with 

regards to what the building, the proposal B will 

actually look like. 
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  Okay.  Here is one of the slides provided 

in the supplemental study.  This is basically showing 

a cross section of 626 and 628 and how the properties 

related to each other.  They looked at window as point 

source with regards to daylight level.  And you can 

see here these are the four basement level lights.  If 

you notice here, they say Window N is not currently 

obstructed.  There is about a 7 foot high fence that 

goes right there.  It very well is obstructed in the 

existing case, as well as M, with regards to the angle 

obstruction. 

  And that's what this is.  It basically 

looks at okay if there is a source, what angle do I 

have to approach to see the sky?  How high do I have 

to go?  And if you look at N, they are showing no 

obstruction here.  Okay.  Again, this reiterates the 

second point.  Again, there is no porch on proposal B. 

 The location of where this building lies is a mystery 

with regards to this particular study, because I'm not 

sure what this is showing.  This is not the actual 

building that is in the proposal B, so that's one 

point. 

  Also, with regards to this obstruction 

angle for that D, that kitchen light, that high vision 

glazing, this is purely a daylighting glazing.  There 
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is no intention or function for this glazing to be 

vision.  However, if you took a site line from this 

point from that angle, you are definitely going to be 

able to see the sky and there would be no impact on 

the vision of the sky during proposal B. 

  MS. GIORDANO:  Just to clarify.  He is 

talking about these two windows here. 

  CHAIRPERSON GRIFFIS:  Right.  Is everyone 

clear on that? 

  MS. GIORDANO:  These windows. 

  CHAIRPERSON GRIFFIS:  Right, right. 

  MR. BABCOCK:  Right.  And again, if you 

have any questions with regards to which spaces or 

windows we're talking about -- 

  CHAIRPERSON GRIFFIS:  We're not shy.  

We'll ask. 

  MR. BABCOCK:  But basically, that's the 

kitchen daylight glazing which is very high off this 

space and it's not intended to be a vision glazing.  

And again, there is no porch and I'm not really sure 

what's going on here. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. LIPPINCOTT:  I did want to clarify 

that proposal B did show a trellis on the rear and 

that was removed, because the Zoning Administrator 
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told me that it was counted as coverage, which I 

didn't -- I wasn't aware that it was coverage.  And so 

that has been removed. 

  MR. BABCOCK:  That's not a trellis. 

  MR. LIPPINCOTT:  What they have modeled is 

a porch.  Maybe they mistook the trellis for the 

porch, but there was an element on the rear of the 

house. 

  CHAIRPERSON GRIFFIS:  But that's not there 

now. 

  MR. BABCOCK:  Okay.  Next slide.  Okay.  

This is the wall diagram which they are going to talk 

about a little bit and it's basically taking the sky 

as a resource and putting that on a two dimensional 

graph.  Zero represents the center of glass point of 

this window.  The angles here are in the direction 

right, left, but you can't see it's hard to decipher 

from the image here, but they go out in a parabola.  

So it's basically if I take my point here and look 

outward, what's my obstruction? 

  Everything in red represents an 

obstruction.  Everything in white doesn't.  Well, if 

you notice in this particular, they are showing the 

left hemisphere completely unobstructed in the 

existing case.  Well, that's not true.  Again, there 
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is a fence here.  So this is not representing the 

existing case correctly.  Meaning, there is actually a 

lot more obstructed light in the existing situation 

than illustrated in this particular analysis.  They 

are showing a direct site line from this hemisphere 

out with no obstruction. 

  MR. LIPPINCOTT:  Mike, I believe that 

their deck also obstructs Window M and Window N. 

  MR. BABCOCK:  Yes. 

  MR. LIPPINCOTT:  And I'm pretty sure that 

632 will obstruct the light that comes into their 

house. 

  MR. BABCOCK:  Thanks, Evan, for that.  

Yes, absolutely.  And that's something we did account 

for in the model.  I forgot to mention.  Is there is-- 

actually, they have their own deck that goes around 

the north side to the east side into that dogleg 

currently that's also not obstructed in here.  So if 

you were to actually use this methodology and plot it 

out, you would see an obstruction this way as well as 

vertically.  So you would see a lot less light or a 

lot less white area in this graph.  Okay. 

  Also with regards to the sun-eye study 

that was done, that's basically looking at a point of 

reference as if you were the sun and you were looking 
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down on the site.  Well, one thing you notice here 

we're showing the equinox approaching soon with 

regards to the existing case and the proposal case at 

7:00 a.m.  Well, one thing that's very critical 

whenever you are doing visual information is to show 

scale correctly. 

  What you see here is this particular 

proposal B is actually zoomed in making the massing of 

the building a little misrepresented from a -- from 

looking at it with the casual eye and with regards to 

this.  So a fair comparison would actually be backing 

this view out and taking a snapshot of that. 

  Here is a comparison with regards to the 

sun-eye study that was performed supplemental to our 

study and it's using the same time, same condition, 

summer solstice, June 21st, and same time of day.  

Again, what you see here is what we talked about.  One 

thing that you notice in there is if this is 9:00 a.m. 

and this is 9:00 a.m., you will notice that this is a 

lot lighter and this is the platform used for 

reference.  This is a lot darker.  These should be 

almost identical, but you notice that this is actually 

darker and I think that's highly misrepresentative of 

the actual condition. 

  Because when you look at our -- at the 
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particular model that was done, you see at 9:00 a.m. 

at that condition almost the same amount of light 

throughout the space would indicate you would see the 

same amount of light above.  And again, with the 

notching, we have allowed more light in than what was 

previously done, so from a compromising standpoint and 

you can see that there is a slight impact on that 

particular one window in the kitchen that high 

daylight glazing.  Okay. 

  MS. GIORDANO:  That concludes our lighting 

expert testimony and Mr. Gross is next and then we'll 

do all the questions at once. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MR. GROSS:  Good afternoon, Mr. Chairman, 

Members of the Board.  I'm Nathan W. Gross for the 

record.  In our prehearing submission you have a 

comprehensive review of the zoning criteria and 

compliance.  I want to just emphasize a couple of 

points.  As the Board is well-aware with row dwellings 

or townhouses, you typically have narrow deep lots and 

narrow deep structures attached on both sides.  And so 

the challenge is how to get some natural light into 

the interior rooms. 

  And the typical way to do that has been to 

create a narrow court at the side/rear of townhouses, 
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which provides opportunity for side windows actually 

on two abutting townhouses.  And this is used widely 

not only in Capitol Hill but in other townhouse 

neighborhoods in the city. 

  This is a map of Square 868 blown up and 

the highlighting in green shows just in this subject 

square the number of instances in which a single court 

on one of the properties serves to provide interior 

daylighting for both houses.  And it's a very similar 

situation to what we have here.  And so I would say in 

that regard it's far from a substantially adverse 

effect, actually a fairly common situation works well 

for both houses and I think the model in the 

daylighting study illustrates that. 

  Now, you can see at least one example of a 

double court and basically the neighbor would have 

preferred this design, but the Hermans had two or 

three problems with that.  One, if you create a 5 foot 

setback down to the ground, you are basically creating 

a 5 foot area between a fence and a wall, unusable 

space.  And at the same time, you are pushing the 

addition further back into the rear yard and as far as 

the main part of the addition, so you are eating into 

usable space in the yard.  So you have those two 

problems with it and also it narrows your building 
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footprint and creates some issues with interior layout 

and usability of the interior space.  So they didn't 

want to do it for those reasons. 

  The second point I would emphasize is that 

the proposal is within the 70 percent lot occupancy 

guideline in the section 223 regulations.  This is 

important because Zoning Regulations actually 

emphasize lot occupancy a lot.  For example, in the 

nonconformity provisions in section 201.3, you can 

enlarge a conforming structure devoted to a conforming 

use under certain criteria, but you cannot -- there is 

a prohibition, however, if you exceed the lot 

occupancy already, you cannot enlarge it without a 

variance under any circumstance. 

  You can be nonconforming as to height, 

FAR, setbacks and so on, but still enlarge it.  But 

lot occupancy is considered a fundamental standard of, 

you know, the overall building bulk on the site.  And 

the proposal complies with that.  It probably is 

obvious, but in terms of the criteria and that the 

proposal will not adversely affect the character or 

rhythm of houses as viewed from the street, nothing is 

being changed on the front. 

  And that's basically all I have to say.  I 

would be happy to answer questions on the written 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 138

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

parts of our statement and I believe that concludes 

our overall presentation.  Thank you. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  Anything else? 

  MS. GIORDANO:  We can go right to 

questions. 

  CHAIRPERSON GRIFFIS:  We'll go right to 

questions.  Mr. Gross, as the expert in the zoning, 

explain to me then the special exception criteria and 

what we're all here about and all these studies.  Is 

there any detrimental impact?  How are we to measure 

that and why is it or is it your testimony that this 

doesn't create any adverse impact in terms of light 

and air to the adjacent property? 

  MR. GROSS:  Inevitably, there is some 

affect any time you put some additional building mass, 

but if you look at the density of development on 

Capitol Hill in townhouse areas generally, you're 

talking about a dense urban environment.  And if you 

look at some of the doglegs or courts that are 

highlighted in green, you can see a number of them 

that are deeper than the present one.  All of them are 

better conditioned than if both houses went back and 

just butted up against each other, as some houses do. 

  And so I would say the daylighting study, 
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I think, is critical.  I mean, it really shows very 

minor effects on the daylighting reaching 626.  And as 

to privacy, I believe it came up.  At present on the 

enclosed porch at the second floor level, there are 

two side windows.  There would be two side windows on 

the second level again, so the privacy situation is 

the same. 

  MS. GIORDANO:  I just wanted to add to 

that that the criteria is substantially adverse, 

undue.  I mean, it doesn't speak to just any impact.  

It has to be substantially adverse. 

  MR. GROSS:  Exactly, yes. 

  CHAIRPERSON GRIFFIS:  Still the question 

remains then.  I mean, how do we measure?  What's 

substantial?  Why are we taking the position on your 

side that it's not substantial?  So I mean, I've heard 

it.  I mean, these answers to the question in terms of 

the light and that's why you said the study was 

critical.  Okay.  Follow-up? 

  MR. GROSS:  It's a very functional 

solution and also fairly typical solution that works 

well for all concerned. 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. Miller? 

  VICE CHAIR MILLER:  This is for Mr. 

Babcock and it may somewhat specifically go to the 
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Chairman's question.  I think that you said something 

like the impact on the kitchen in the early morning 

left seven times the recommended light for that room. 

  MR. BABCOCK:  Yes. 

  VICE CHAIR MILLER:  Is that correct? 

  MR. BABCOCK:  For kitchen type activity? 

  VICE CHAIR MILLER:  Right. 

  MR. BABCOCK:  20 footcandles of light.  

Footcandles is equivalent of like one candle.  How 

much -- it's a measurement of light and that says 

okay, with electrical lighting, daylighting, how much 

light do you need in this space to perform the 

intended function of the space?  20 footcandles.  

We're saying 150.  So that's, you know, 140, that's 

over seven times the recommended amount.  So when we 

say is it a marginal impact, you know, yes, it 

certainly is a minimal impact in the morning with 

regards to the magnitude of light, but you're still 

well within the range of intended function for that 

space. 

  VICE CHAIR MILLER:  Okay.  Can you really 

say it in very basic lay, kind of understandable 

terms?  For instance, what does that mean?  Does that 

mean like I have to turn on a light in the kitchen in 

the morning or what does -- and ideally you have to 
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turn on two lights?  If you could try to explain that 

one. 

  MR. BABCOCK:  The goal is to keep that 

amount of light in a space.  So if you have more than 

that, you know, you get into an issue of glare and 

contrast.  You know, if you have got a high intensity 

light point source and then you've got no light, 

that's why you get dark corners and bright corners.  

What you want is a goal of an even amount of light in 

the condition. 

  Now, what we are looking at when we say 

the seven times, that's assuming no electrical 

lighting.  That's just the resource of the daylight.  

So if you're still in that range, in my professional 

opinion, I think you're still -- you're not having an 

adverse impact.  I guess you could say. 

  VICE CHAIR MILLER:  So in that language, 

there was seven times.  What was there before this 

construction?  The existing. 

  MR. BABCOCK:  It was on the supplemental 

study with regards to the magnitude of light, I can 

pull it out.  And again, that impact is after like 

11:00.  It no longer matters.  It's no longer an 

issue. 

  MS. GIORDANO:  11:00 a.m. 
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  MR. BABCOCK:  11:00 a.m., excuse me. 

  MR. HERMAN:  Brad Herman, all 14 windows 

stay in the -- 

  CHAIRPERSON GRIFFIS:  I just need to have 

you on a microphone. 

  MR. HERMAN:  Sorry.  Brad Herman, during-- 

 all 14 windows, both the summer situation and the 

winter situation, all times, three different times 

during the day that we analyzed, that was the only, 

you know, I would even argue, material impact.  Is 

that correct? 

  MR. BABCOCK:  We're talking -- yes, 

absolutely.  I would agree with that statement. 

  VICE CHAIR MILLER:  But does that mean 

just the kitchen?  The only impact is on the kitchen? 

 Is that what you're saying? 

  MR. HERMAN:  One window in the kitchen 

during the summer in the morning during -- yes.  This 

is -- 

  MS. GIORDANO:  This window actually -- 

  MR. HERMAN:  Actually, let me get to the 

point. 

  MS. GIORDANO:  This window, meaning this 

is up high. 

  MR. HERMAN:  Right.  That's there during 
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the summer.  It's in the morning and it's not even a 

visual.  Again, it's not a visual window.  It's like a 

skylight. 

  CHAIRPERSON GRIFFIS:  You need to be on 

the mike. 

  MR. HERMAN:  It's not a visual window.  

It's like a skylight and the light coming through is 

still seven times the amount. 

  CHAIRPERSON GRIFFIS:  It's like a clara 

story. 

  MR. HERMAN:  Exactly, exactly.  So you 

wouldn't need to turn on a light to function in the 

kitchen, is my understanding. 

  COMMISSIONER JEFFRIES:  So and that amount 

of time is from 9:00 a.m. to 11:00.  Is that what you 

said during the summer? 

  MR. BABCOCK:  Well, again, it's a matter 

of detail.  I mean, what we're talking about is a 

magnitude issue as opposed to marginal difference.  

The key component of this is what's the difference 

between the existing and -- 

  COMMISSIONER JEFFRIES:  Right. 

  MR. BABCOCK:  -- the proposal.  It's not 

the magnitude. 

  COMMISSIONER JEFFRIES:  Um-hum. 
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  MR. BABCOCK:  So if they've got 3,500 

footcandles, if they have got five candles, 

footcandles, it's the difference or the delta, so to 

speak, with the light.  And what we are talking about 

with regards to that particular light, we saw 240 

footcandles, let's just use that as a point of 

measurement, down to about 148 in the 9:00 hour in 

that window. 

  COMMISSIONER JEFFRIES:  So the delta is 

what about? 

  MR. BABCOCK:  About 90 footcandles. 

  MR. LIPPINCOTT:  Mike, how many 

footcandles does it take to read?  I think it's like 

30? 

  MR. BABCOCK:  Well, again, yes.  It's 

actually less than that.  A typical office like this 

is probably over-lit and it's designed to, say, 85 

footcandles. 

  CHAIRPERSON GRIFFIS:  How many footcandles 

is an A lamp? 

  MR. BABCOCK:  An A lamp? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. BABCOCK:  Again, it depends on the 

distribution.  So like it's not just the light output, 

but it's how it's delivered.  And what we did with 
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regards to the illumination is we looked at a 

horizontal plane.  So if we considered this desk the 

point, how much light is hitting this desk in this 

room?  In this particular situation, I don't have a 

measurement, but it's probably around 80 footcandles. 

 And that's about in an office space. 

  But we're talking about for reading, for 

kitchen type activities, you know, the source of light 

from daylight is significant and in this case it's 

equating to a marginal difference with regards to an 

impact.  Meaning, the proposal is not sacrificing the 

function intended in that space.  Is that -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. GIORDANO:  Thank you. 

  VICE CHAIR MILLER:  All right.  Let me ask 

you this. 

  MR. BABCOCK:  Okay.   

  VICE CHAIR MILLER:  Is there an ideal 

number of candles?  You know, because you are saying 

sometimes it's too bright as a glare or not really?  

You're just talking about decrease and increase. 

  MR. BABCOCK:  Yes, the ideal situation is 

to have an evenly distributed amount of light, but in 

this case it's certainly not, both in the existing and 

in the proposal, just because you don't have a glass 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 146

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

wall there and you're not reflecting light far enough 

into the space.  But with regards to what I'm saying, 

in my opinion, it's a marginal to no impact, negative 

impact with regards to the daylight in that particular 

space in question. 

  And again, you know, we're increasing the 

light in the afternoon as a result of those surfaces, 

of those additional east-facing surfaces.  West- 

facing. 

  MR. LIPPINCOTT:  May I talk for a second? 

 It's hard to evaluate, but basically, ambient light 

in a room, you need -- 

  CHAIRPERSON GRIFFIS:  Can you turn off 

that mike? 

  MR. LIPPINCOTT:  Turn off your mike.  You 

need 10 or 15 footcandles in order to be able to walk 

across a room without walking into furniture.  You 

need about 20 or 30 footcandles in order to read a 

newspaper on a desk and you need -- you know, if you 

want to sit in the corner of your room and sit under a 

lamp, you're at 60 or so footcandles in order to sit 

in your chair and read your book. 

  COMMISSIONER JEFFRIES:  And how about in 

kitchen preparation? 

  MR. LIPPINCOTT:  Kitchen preparation, the 
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recommended footcandle use was 30. 

  MR. BABCOCK:  20. 

  MR. LIPPINCOTT:  Or was it 40?  20.  And 

so that's, you know, to make sure you don't cut off 

your finger.  But the -- in this case, there is 

sunlight coming in, streaming in through these two 

high windows and for two hours the -- one of those 

windows will be shaded, that's the difference. 

  VICE CHAIR MILLER:  And one window out of 

how many windows in the kitchen? 

  MR. LIPPINCOTT:  In the east wall there 

are two.  They have got other windows that face north 

that don't, obviously, get a lot of sunlight.  They 

get daylight.  Well, I'm sure the neighbors can speak 

directly to that, but what's facing the east wall, 

which is this wall here, is the windows that the 

addition are going to affect. 

  MR. BABCOCK:  I just want to comment.  The 

primary light source is diffuse light source.  There 

is very limited direct light that's hitting the site 

and it's only in the early morning. 

  MS. GIORDANO:  This is north and east- 

facing? 

  MR. BABCOCK:  Yes. 

  MR. LIPPINCOTT:  So this is the north 
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wall.  This is south.  So this is the sun.  The sun 

rises here and it comes along here and sets over here. 

 So these windows face north.  These windows face the 

morning sun.  In the summer the sun rises north of 

east and will track higher in the sky and will set 

west of north -- north of west.  In the summer -- I 

mean, sorry, in the winter, the sun rises lower a 

little bit east -- a little bit south of east and it 

tracks like this. 

  And so the largely -- the windows that are 

affected are largely these windows, because the north- 

facing window -- sorry, the north-facing window which 

is with these -- these two windows which are deeper 

into the dogleg, they are the -- the majority of their 

light comes from the northern sky. 

  MS. GIORDANO:  Can you go over the fence 

issue? 

  MR. LIPPINCOTT:  The fence issue?  Did you 

understand the fence issue?  Okay.   

  MS. GIORDANO:  There is a fence there, so 

there is a much smaller delta than was portrayed in 

the alternative study. 

  CHAIRPERSON GRIFFIS:  Questions? 

  MR. LIPPINCOTT:  Is that helpful? 

  CHAIRPERSON GRIFFIS:  Anything else?  
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Questions?  I think we're good.  Let's go to cross.  

I'll put you front and center. 

  MS. GIORDANO:  Her -- 

  CHAIRPERSON GRIFFIS:  It's his cross. 

  MR. KEYS:  Oh, I don't need -- 

  CHAIRPERSON GRIFFIS:  We'll call them up, 

if needed. 

  MR. KEYS:  I would like to start with the 

architect. 

  CHAIRPERSON GRIFFIS:  That's fine. 

  MR. KEYS:  And if I could, I would like to 

get the architect to get the PowerPoint slides back 

up.  Specifically the plans of the rear, of the rear 

elevations.  I think there is one sheet that has 

elevations.  I think it's A2. 

  MR. LIPPINCOTT:  That's existing. 

  MR. KEYS:  No, that's existing. 

  MR. LIPPINCOTT:  It will be three slides 

after that. 

  MR. KEYS:  Yes, that will be good.  As I 

look at the middle top row west elevation, that's the 

view of the proposed addition from the west. 

  MR. LIPPINCOTT:  Correct.  From 66. 

  MR. KEYS:  Now, what is the brown or the 

gray right margin of that? 
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  MR. LIPPINCOTT:  This is the existing wall 

that is the main body of the Herman townhouse. 

  MR. KEYS:  Okay.  So that's the top level 

of the Hermans' townhouse? 

  MR. LIPPINCOTT:  Top level, no.  This is 

the -- 

  MR. KEYS:  Is it the roof line? 

  MR. LIPPINCOTT:  The roof line is up here. 

  MR. KEYS:  Where? 

  MR. LIPPINCOTT:  Right here. 

  MR. KEYS:  Okay.  Now, looking at that 

drawing, and I'm looking at the addition, the roof 

line of the addition and the roof line of the existing 

building are the same level, aren't they? 

  MR. LIPPINCOTT:  Well, this is the main 

body of the house. 

  MR. KEYS:  No, I'm looking at the west 

elevation. 

  MR. LIPPINCOTT:  Correct.  So this -- for 

this piece, you are right.  This should be up a hair. 

 This should be up higher, because the porch addition, 

in other words the new addition, will step down from 

the main body of the house.  So this drawing is 

incorrect, in that this mass should be up higher and 

then this should be up higher here. 
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  MR. KEYS:  Right.  Now, these were the 

drawings that -- well, did you provide CAD materials 

to EMO Energy for them to model to prepare their 

energy study? 

  MR. LIPPINCOTT:  Yes. 

  MR. KEYS:  Did you use these drawings? 

  MR. LIPPINCOTT:  I don't know which 

drawings, which versions you have got. 

  MR. BABCOCK:  With regards to the floor 

plans that -- 

  MR. LIPPINCOTT:  No, within the model.  

With regards to the modeling of the townhouse. 

  MR. BABCOCK:  With regards to the modeling 

of the townhouse, we took a combination of the 

drawings, the actual building.  Like I said, 

everything from counting bricks to get the true height 

of the facility. 

  CHAIRPERSON GRIFFIS:  Did you use these 

west elevations? 

  MR. BABCOCK:  I can't remember. 

  MR. KEYS:  Okay.  But -- 

  MR. BABCOCK:  At this point. 

  MR. KEYS:  Mr. Lippincott, he had -- there 

is an error in those. 

  MR. LIPPINCOTT:  He had the rear 
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elevation.  He had this elevation. 

  MR. BABCOCK:  Right. 

  MR. LIPPINCOTT:  This elevation wasn't 

generated until recently. 

  MR. KEYS:  Well, what's the difference 

between the height of the roof shown in the west 

elevation and the height of the roof shown in the east 

elevation for the new improvements? 

  MR. LIPPINCOTT:  It matches the existing 

step, which is -- 

  MR. KEYS:  What would you say?  Just 

estimate it. 

  MR. LIPPINCOTT:  It's about a foot, foot 

and a half. 

  MR. KEYS:  Foot, foot and a half.  Okay.  

Could we shoot to the drawing of the rear of the 

property?  I think there is a -- not an elevation.  

This is a rendering, a model of the rear of the 

property.  It's another slide. 

  PARTICIPANT:  This one? 

  MR. KEYS:  I think it's that one, yes. 

  MR. LIPPINCOTT:  Why don't we just look at 

the model?  It's right in front of you.  It's the same 

picture. 

  MR. KEYS:  It might be easier for the 
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Board to see. 

  MR. LIPPINCOTT:  This -- the height of 

this roof -- 

  MR. KEYS:  Because there is a structure in 

there that I wanted to understand. 

  MR. LIPPINCOTT:  Okay.   

  MR. KEYS:  There is a fence just to the 

west edge of your rear addition. 

  MR. LIPPINCOTT:  Yes. 

  MR. KEYS:  That you indicated you changed. 

  MR. LIPPINCOTT:  Yes, that was incorrectly 

modeled at 7 feet off of the patio height and I needed 

to tell my assistant to change it. 

  MR. KEYS:  Is that -- 

  MR. LIPPINCOTT:  No, that was not modeled 

in the light study. 

  MR. KEYS:  It was not modeled in the light 

study? 

  MR. LIPPINCOTT:  Correct. 

  MR. KEYS:  Okay.  Let me ask you another 

question about that.  The patio.  The patio is above 

grade, is it not? 

  MR. LIPPINCOTT:  By definition the patio 

is on grade. 

  MR. KEYS:  Ah.  I see steps going down 
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from the patio to the rear yard. 

  MR. LIPPINCOTT:  I am changing the level 

of the ground plane, yes.  If it were a deck, it would 

be above grade.  I'm making -- 

  MR. KEYS:  What is -- 

  MR. LIPPINCOTT:  I'm raising the grade. 

  MR. KEYS:  Could you just tell me if I 

were standing on the first floor of 626, that is the 

McCullochs' residence -- 

  MR. LIPPINCOTT:  Yes. 

  MR. KEYS:  -- would I be -- where am I in 

relation to the level of that patio? 

  MR. LIPPINCOTT:  The first floor of 626 is 

about 2 feet or so below the first -- the main level 

of 628. 

  MR. KEYS:  So a person -- 

  MR. LIPPINCOTT:  So you would be -- 

  MR. KEYS:  So a person standing on the 

patio -- 

  MR. LIPPINCOTT:  You would be below this 

level. 

  MR. KEYS:  Right.  So a person standing on 

the patio would be elevated 2 feet or more above the 

level of the first floor of the McCullochs' house? 

  MR. LIPPINCOTT:  This level? 
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  MR. KEYS:  Yes. 

  MR. LIPPINCOTT:  No.  You're almost the 

same.  You have three riser steps. 

  MR. KEYS:  I'm sorry.  I'm missing the 

terrace. 

  MR. LIPPINCOTT:  That's about almost 2 -- 

  MR. KEYS:  So you have a terrace in there, 

don't you? 

  MR. LIPPINCOTT:  Yes.  This level. 

  MR. KEYS:  Does the terrace -- 

  MR. LIPPINCOTT:  This level. 

  MR. KEYS:  The terrace level is 2 feet 

above the level of the McCullochs' first floor? 

  MR. LIPPINCOTT:  I don't have any -- I was 

never given any direct information on the difference 

and how -- different in heights. 

  MR. KEYS:  Well, I think you have got a 

slide that shows -- 

  MR. LIPPINCOTT:  I believe -- 

  MR. KEYS:  -- the two buildings side by 

side. 

  MR. LIPPINCOTT:  That's right.  That's 

your drawing, yes.  It wasn't to scale, so I couldn't 

scale it.  I don't know for sure.  But approximately, 

this level is one or two risers down from the main 
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floor. 

  MR. KEYS:  How -- what's the difference in 

height? 

  MR. LIPPINCOTT:  6 or 8 inches for riser. 

 So if it's one riser down, it would be about 6 inches 

down, which means that it would be about a foot above 

the main level of the 626. 

  MR. KEYS:  And the difference between the 

two houses in terms of the level of their floors where 

they meet? 

  MR. LIPPINCOTT:  I don't know.  I think -- 

  MR. KEYS:  Is there a difference? 

  MR. LIPPINCOTT:  There is.  It's about 2 

feet, as far as I can tell. 

  MR. KEYS:  Okay.  The McCullochs' house is 

2 feet lower than the Hermans' house? 

  MR. LIPPINCOTT:  Their floors are 

typically about 2 feet below. 

  MR. KEYS:  Thank you. 

  MR. LIPPINCOTT:  That's my guess. 

  MR. KEYS:  Thank you.  I just want to make 

sure I've got it. 

  MR. LIPPINCOTT:  Let me just be clear.  I 

can scale the drawings.  I have not been given that 

information by you and I have not been invited to take 
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that information myself.  So I'm not -- I'm just not 

willing to testify to an exact amount. 

  CHAIRPERSON GRIFFIS:  Okay.  Next 

question. 

  MR. KEYS:  Could you just go over the 

changes that you are going to make to these plans?  

You're going to slope the addition roof?  In other 

words, the plans in the record aren't the plans you 

are proposing to build in this case? 

  MR. LIPPINCOTT:  Well, I -- 

  MS. GIORDANO:  We're willing to slope the 

roof about 8 inches, but we're not changing the plans. 

  MR. LIPPINCOTT:  I'm not changing the 

plan.  I was trying to improve the amount of light 

that gets to 626. 

  CHAIRPERSON GRIFFIS:  That's right.  We're 

not looking at any of that and none of the studies 

have incorporated that.  Is that correct? 

  MR. LIPPINCOTT:  No.  We're not really 

looking at it here. 

  CHAIRPERSON GRIFFIS:  We will figure out 

if -- 

  MR. LIPPINCOTT:  I'm just saying, I can 

make an improvement to their light without any change 

to the Hermans, so let's do it. 
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  CHAIRPERSON GRIFFIS:  Next question. 

  MR. KEYS:  What's going to be the surface 

of the wall that faces the McCullochs' house? 

  MR. LIPPINCOTT:  What would you like that 

to be?  We have asked this a lot of times. 

  MR. KEYS:  I don't -- 

  MR. LIPPINCOTT:  We would be happy to make 

it a reflective surface that is -- suits you. 

  MR. KEYS:  What's the material? 

  MR. LIPPINCOTT:  We would like it to be 

masonry. 

  MR. KEYS:  Okay.   

  MR. LIPPINCOTT:  We have offered murals.  

We have offered color.  We have offered stucco.  We 

have offered different kinds of brick.  You guys have 

not come back to us and told me I'm happy to deal with 

you.  This is -- please, talk to us. 

  MR. KEYS:  Oh, one more question.  Would 

you come up to the model, please? 

  MR. LIPPINCOTT:  Absolutely. 

  MR. KEYS:  And what I would like you to do 

 is I would like you to reverse the model for the 

Board.  Turn it around. 

  MR. HERMAN:  Yes. 

  MR. KEYS:  And I would like you to hold it 
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up, and I'll have to help you perhaps, high enough, 

because I want them to see. 

  MR. HERMAN:  What it looks like to look 

through. 

  MR. KEYS:  Yes.  I would like you to -- 

can you identify for the Board the McCullochs' dining 

room window? 

  MR. LIPPINCOTT:  I believe the dining room 

window is this window. 

  MR. KEYS:  The first dining room window. 

  MR. LIPPINCOTT:  That's their dining room 

window as well? 

  MR. KEYS:  There are two. 

  MR. LIPPINCOTT:  Okay.   

  MR. KEYS:  There is a living room window 

and there are two dining room windows. 

  MR. LIPPINCOTT:  Okay.  So the living room 

window is this window. 

  MR. KEYS:  Correct.  It's the one that's 

in the -- 

  MR. LIPPINCOTT:  Back in the north face of 

the wall. 

  MR. KEYS:  Right. 

  MR. LIPPINCOTT:  In the dogleg.  These two 

windows here are the dining room windows. 
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  MR. KEYS:  Okay. 

  MR. BABCOCK:  And where is the -- where is 

the current come back? 

  CHAIRPERSON GRIFFIS:  I'm sorry. 

  MR. KEYS:  Excuse me.  It's my cross.  

Would you, please, let me finish?  Mr. Babcock, at 

some point we may have to go back to your material.  

Well, we'll know in a minute.  Let's wait for that.  

Does the Board have a copy of the -- both sets of 

reports? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. KEYS:  From both EMO Energy with you? 

 Okay.  Could you turn to the cover page, Mr. Babcock? 

 EMO Energy report, your report.  Did you prepare that 

report? 

  MR. BABCOCK:  Yes, I personally prepared 

the report. 

  MR. KEYS:  Meaning, you actually operated 

the Lumen Designer 2004? 

  MR. BABCOCK:  I did the model.  I did the 

report.  I did the site work.  I did the evaluation of 

the CAD drawings and actually in verification with 

regards to assumptions for the interior spaces, yes. 

  MR. KEYS:  Okay.  Looking at the cover of 

the report, it is dated April 25th and it's version 4. 
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 Does that presume that there were three other 

versions of this report? 

  MR. BABCOCK:  Actually what happened we 

did several iterations of this report and my initial 

finding when I first did this report was I had an open 

floor plan, meaning -- 

  CHAIRPERSON GRIFFIS:  That's all right.  

Why is this relevant? 

  MR. KEYS:  I would like to know if there 

were other revisions and how were they different from 

the current version that was submitted. 

  CHAIRPERSON GRIFFIS:  Well, is revision 4 

on the plans that we're reviewing now? 

  MS. GIORDANO:  I object.  I just -- he has 

proffered his final report. 

  CHAIRPERSON GRIFFIS:  I understand. 

  MS. GIORDANO:  There were edits made. 

  MR. BABCOCK:  That's all right.  I can 

answer. 

  CHAIRPERSON GRIFFIS:  Revision 4 on the 

plans that are in the record now? 

  MR. BABCOCK:  This is representative of 

this report, yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Let's move 

ahead. 
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  MR. KEYS:  I think it's relevant and I'll 

explain why.  Can you tell me, Mr. Babcock, when you 

operate the Lumen Designer, are there certain 

assumptions that you have to make in order to operate 

the program? 

  MR. BABCOCK:  With regards to assumptions 

and detail? 

  MR. KEYS:  For example, let's talk about 

the reflective potential of the adjacent wall facing 

the McCullochs' house. 

  MR. BABCOCK:  Yes, a white material of 

brick or surface as proposed in the design. 

  MR. KEYS:  What parameter did you assume 

about the reflective potential? 

  MR. BABCOCK:  I used the detailed library 

components of the software for a standard material of 

compatible source. 

  MR. KEYS:  What was the rating of that 

source?  Do you recall? 

  MR. BABCOCK:  Rating? 

  MR. KEYS:  Rating.  In other words, wasn't 

there an index attached to the reflective potential of 

the surface you chose? 

  MR. BABCOCK:  Yes.  And I don't have that 

information currently. 
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  MR. KEYS:  Depending upon the nature of 

the surface, the reflectivity would change, would it 

not? 

  MR. BABCOCK:  Absolutely.  Depending on 

not only the color but also the reflection with 

regards to how rough the surface is.  Again, these are 

levels of detail that -- 

  CHAIRPERSON GRIFFIS:  Understood.  That's 

a good answer.  Move ahead. 

  MR. KEYS:  Well, what would be the 

highest?  In other words, if the material would have a 

higher reflective value, then you would find more 

reflected light in your end result? 

  MR. BABCOCK:  That is correct. 

  MR. KEYS:  What's the highest reflective 

capacity, the highest reflective surface? 

  MR. BABCOCK:  The highest reflective would 

be -- it wouldn't be 100 percent quite, because all 

light has some sort of absorption to it.  So as it 

hits a surface, it would be slightly less than that. 

  MR. KEYS:  What color did you assume the 

surface would be, in this instance? 

  MR. BABCOCK:  We worked with the architect 

with regards to trying to come to a compromise with 

regards to the surface material and we found that the 
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white source of material for that particular west- 

facing dogleg would be most suitable and that is what 

is currently proposed. 

  MR. KEYS:  Did you assume a texture as 

well? 

  MR. BABCOCK:  Yes. 

  MR. KEYS:  What was the texture you 

assumed? 

  MR. BABCOCK:  We had a brick texture and 

also we used a wood texture with regards to the fence. 

 We had concrete texture.  We had the alley slab 

texture.  And also with regards to -- we accounted for 

the extension or the terrace, so to speak, concrete 

structure as well and also with regards to assumptions 

of what those material colors would be. 

  MR. KEYS:  Okay.  Would you turn to your 

report and I think it's the supplemental report 

actually, the cloudy day report?  Can you tell me why 

you think that diffuse light is preferred to direct 

sunlight? 

  MR. BABCOCK:  With regards to daylighting, 

diffuse, and all of us have experienced this with 

regards to not only solar gains, but also contrast, 

the issue with direct sunlight is that when you have a 

high intense light source, like the sun, on a typical 
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sunny day, you might see 1,500 footcandles outside.  

In an interior space, obviously, much, much less than 

that.  So with regards to diffuse light being better, 

it's the same principle in architecture why you have 

north-facing clear stories, because you want to avoid 

contrast, because it makes dark corners draw out. 

  So if you've got an extremely high light 

source and extremely dark contrast between the two, 

you're going to get heavy clear as well as shadowing 

effects inside.  It's better to have lower light 

levels diffuse, as opposed to high intensity direct 

and then none elsewhere. 

  MR. KEYS:  Aren't you really speaking 

about commercial and industrial buildings in 

applications where even light might be necessary for 

office use or industrial purposes? 

  MR. BABCOCK:  With regards to daylighting, 

absolutely not.  Sunlight emotionally has its impact 

psychologically and that's direct sunlight.  But with 

regards to daylighting and what daylighting is 

intended to do from a psychological impact with 

regards to, you know, whether you are reading or 

whether you are working at your desk, whether you are 

cooking in your kitchen is intended to provide diffuse 

direct or excuse me diffuse daylight. 
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  MR. KEYS:  All right. 

  MR. BABCOCK:  That would be an optimal 

condition. 

  MR. KEYS:  Let me go to page 4 of this is 

now the base report, the April 25th version, and I 

would like you to look at the fourth paragraph.  And 

you say in the second sentence that your -- well, the 

implication is that you are improving circumstances 

because you are getting rid of undesirable direct 

sunlight. 

  MR. BABCOCK:  Yes, and I can refer to the 

sketches if you would like, but with regard to what 

that means, if we look at the model, those two high 

bay glazings are not vision glazings.  They are 

daylighting glazings.  They are above the sight line 

and they are intended for 100 percent diffuse light.  

So by blocking, I wouldn't say blocking, but by that 

impact in the early morning, the magnitude of light, 

the high intensity direct sunlight is partially 

shaded, certainly.  And that only occurs until 11:30. 

  However, and that's what I mean by 

undirect desirable or excuse me undesirable direct 

sunlight with regards to -- from a daylighting 

standpoint. 

  MR. KEYS:  Okay.   
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  MR. BABCOCK:  I'm not talking about the 

psychological effects of direct sunlight and that sort 

of thing. 

  MS. GIORDANO:  For clarity, this is the 

section on Scheme A which we are not proposing.  

Scheme A is the original design. 

  CHAIRPERSON GRIFFIS:  That's -- 

  MR. KEYS:  It really is the 

characterization of direct light as being undesirable 

that I'm really looking at. 

  CHAIRPERSON GRIFFIS:  Okay.  Next 

question.  Okay.   

  MR. KEYS:  I'm afraid we're going to -- 

I'm going to -- this may be verging on Ms. Miller what 

your concern about being a little technical, but I 

would like you -- you used the term horizontal 

luminance.  Can you tell the Board what that means in 

the instance of this application using the Lumen 

Designer? 

  MR. BABCOCK:  Horizontal luminance is 

light, daylight, electrical light.  Horizontal 

luminance is a plane, a horizontal plane, a vertical 

plane.  And what that means as you define what your 

plane height is, a typical desk, 2.5 feet maybe a 

little bit more and that's what it's typically 
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designed for. 

  Again, what we did was look at the 

marginal difference.  So in both studies we kept the 

horizontal plane at the same height.  And in this 

case, it was 2.5 feet.  So at 2.5 feet, we took a 

measurement of every 2 square foot of space and took a 

lighting measurement with the model with regards to 

the computational power of the computer simulation and 

what a luminance is is just basically saying okay, on 

that surface how many footcandles of light are hitting 

it. 

  MR. KEYS:  Did you average the values 

across the room? 

  MR. BABCOCK:  Yes.  We looked at average 

values.  We looked at instantaneous values.  We even 

looked at the mid/max ratio which looks at what we 

talked about glare with regards to the ratio for the 

highest intensity of light versus the lowest intensity 

of light.  Now, with regards to detail, we're going to 

include the 300 sets of data with regards to what each 

-- and I think we submitted those. 

  CHAIRPERSON GRIFFIS:  That's right.  You 

averaged it. 

  MR. BABCOCK:  Yes, we took the average. 

  MR. KEYS:  So one part of a room might be 
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brighter than another part of a room. 

  CHAIRPERSON GRIFFIS:  That would be an 

average. 

  MR. KEYS:  The footcandles in one part of 

a room might be higher, but you have averaged it? 

  MR. BABCOCK:  Yes. 

  MR. KEYS:  Okay.  I want to go back to 

your testimony about the kitchen during the summer 

period in Scheme B.  I think that's your base report. 

 You indicated that the reduction in lighting -- yes, 

that's your base report and I'm looking at page -- 

  MR. BABCOCK:  15. 

  MR. KEYS:  -- 15.  You indicated that the 

reduction in lighting between the existing situation 

and Scheme B would be from 240 to about, oh what, 150? 

  MR. BABCOCK:  That is correct. 

  MR. KEYS:  What is that on a percentage 

change?  Isn't that about a 40 percent reduction in 

the light that is in that kitchen? 

  MR. BABCOCK:  Magnitude, yes. 

  MR. KEYS:  Now, let me -- 

  MR. BABCOCK:  In the 9:00 a.m. only. 

  MR. KEYS:  Yes.  Let me ask you something. 

 How did you choose the time periods that you used in 

your demonstration? 
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  MR. BABCOCK:  Well, when we were 

originally engaged for this and I was putting some 

thought with regards to what would be a fair 

comparison with regards to time, how can you do a 

daylighting study with regards to a full range effect, 

so what we did was we chose the extremes, the summer 

solstice and the winter solstice, when the sun was 

highest and lowest. 

  MR. KEYS:  No, I said the hours. 

  MR. BABCOCK:  Oh, the hours.  I wanted to 

show not just time of year, but time of day, so like a 

morning period, a noon period and an afternoon period. 

  MR. KEYS:  But they are of unequal 

intervals.  I mean, it's really the work day.  Let me 

ask you this.  When does the light effect on the 

McCullochs' house begin in the morning on a summer, 

the summer solstice or during the, say, spring to fall 

period?  When does the lighting effect begin?  Does it 

begin at 9:00? 

  MR. BABCOCK:  We didn't do a study earlier 

than 9:00.  That's correct. 

  MR. KEYS:  What time does the sun rise in 

the morning? 

  MR. BABCOCK:  It varies depending on the 

season, but -- 
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  MR. KEYS:  Well, let's take the solstice. 

  MR. BABCOCK:  Okay.  It could rise at 6:00 

a.m. potentially, 6:30. 

  MR. KEYS:  So there are three hours that 

aren't even accounted for in your report. 

  MR. BABCOCK:  Yes. 

  MR. KEYS:  Is there a reason for that? 

  MR. BABCOCK:  It's -- 

  MS. GIORDANO:  Well, the McCullochs are 

retired, I believe.  I think that is part of the 

reason. 

  MR. BABCOCK:  I don't know.  I don't 

really understand. 

  MR. KEYS:  I'm sorry.  I'm cross examining 

the witness. 

  MR. BABCOCK:  Again -- 

  MR. KEYS:  I don't -- 

  MR. BABCOCK:  Again, I will answer to 

that. 

  CHAIRPERSON GRIFFIS:  Let's move ahead. 

  MR. BABCOCK:  In order to keep this fairly 

reasonable, we -- it is -- basically what the program 

does is it calculates every single light bray and 

bounces it all over the place. 

  CHAIRPERSON GRIFFIS:  Is it -- 
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  MR. BABCOCK:  And for us to do one 

simulation, it takes -- 

  CHAIRPERSON GRIFFIS:  Did you look at one 

time? 

  MR. BABCOCK:  Yes.  So what we did was to 

take one time. 

  CHAIRPERSON GRIFFIS:  The standard of when 

you model these things, it's your procedure to take 

one time during the morning, maybe one time in the 

afternoon, winter and summer? 

  MR. BABCOCK:  Right. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. BABCOCK:  And in order to do every 

single -- 

  CHAIRPERSON GRIFFIS:  Next question. 

  MR. BABCOCK:  Okay. 

  MR. KEYS:  So it's conceivable the 

lighting impact is different at, say, 8:00 than it is 

at 9:00? 

  MR. BABCOCK:  Absolutely. 

  MR. KEYS:  And it's potentially greater 

than is shown at 9:00? 

  CHAIRPERSON GRIFFIS:  No need to 

speculate.  He has got his report and he said what 

time he has done.  Let's go on to the next question.  
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We have all grasped onto your point there.  We don't 

know what it is at 6:00. 

  MR. KEYS:  Do you know what set of plans 

you used to put together this -- that you used to load 

the Lumen Designer? 

  MR. BABCOCK:  The set of plans we used, 

the floor plans and the AutoCAD. 

  CHAIRPERSON GRIFFIS:  Scheme B? 

  MR. KEYS:  Set of plans from the 

architect, you know, the -- 

  MR. BABCOCK:  Yes, we actually did Scheme 

A originally and Scheme B. 

  (Whereupon, at 5:00 p.m. the Public 

Hearing continued into the evening session.) 
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 E-V-E-N-I-N-G S-E-S-S-I-O-N 

 5:00 p.m. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. BABCOCK:  And those were imported from 

the architect.  However, we also consolidated his 

information with regards to your earlier question 

about the roof height.  We actually have the correct 

roof height modeled in that extension part of the 

building, and you can actually see it in the 

renderings, that small delta. 

  MR. KEYS:  Does EMO use any other software 

other than Lumen Designer? 

  MR. BABCOCK:  Not for daylighting. 

  MR. KEYS:  Do you have any other software 

for daylighting? 

  MR. BABCOCK:  No. 

  MR. KEYS:  Have you ever heard of 

EchoTech? 

  CHAIRPERSON GRIFFIS:  What is the point? 

  MR. KEYS:  The point is I'm really 

preparing for other testimony, but I want to establish 

what the capabilities of this company are.  You 

qualified him as an expert.  I would like you to 

understand what the depth of their expertise and their 

equipment is. 
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  MS. GIORDANO:  I think -- 

  CHAIRPERSON GRIFFIS:  But he answered it. 

 He said they use one -- 

  MS. GIORDANO:  Mr. Keys, he has already 

said that they use this software, because they believe 

it's state of the art and it's the best -- 

  CHAIRPERSON GRIFFIS:  All right.  He can 

answer the question. 

  MS. GIORDANO:  -- software on the market. 

  MR. BABCOCK:  I concur with that. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. BABCOCK:  Meaning in order to become-- 

  CHAIRPERSON GRIFFIS:  That's good. 

  MR. BABCOCK:  Okay. 

  MR. KEYS:  You have thrown up numbers 

about the footcandles that are necessary to operate in 

environments.  Is any of that age-dependent or a 

function of age? 

  MR. BABCOCK:  It's a function of multiple 

parameters.  Certainly, as you're older, you need a 

little bit more light potentially, yes. 

  MR. KEYS:  Yes. 

  MR. BABCOCK:  But that is a subjective 

thing as well.  There -- 

  MR. KEYS:  Thank you.  May I have a 
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moment?  I'm finished with him.  Just a moment. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MR. KEYS:  Could I ask Brad Herman to just 

answer just a couple of questions? 

  MR. HERMAN:  Absolutely. 

  MS. GIORDANO:  He -- that's -- we object. 

 He did not present any direct testimony. 

  MR. KEYS:  Oh, he has testified.  He 

introduced himself and made remarks and clarified the 

architect's testimony. 

  MS. GIORDANO:  If the questions are 

directly to what he stated, yes.  If you have 

questions for Mrs. Herman, she is here if they -- 

  MR. KEYS:  Well, I would rather not 

disturb the baby, but I -- hi, Mrs. Herman.  You 

testified that the purpose of this renovation and 

expansion was for your personal use.  Is that correct? 

  MS. HERMAN:  That's correct. 

  MR. KEYS:  Was there recently a 

Certificate of Occupancy taken for this property? 

  MS. HERMAN:  Yes, there was. 

  MR. KEYS:  And isn't this property 

described in that C of O as a two-family flat? 

  MS. HERMAN:  That is because one -- 

  MR. KEYS:  No, please, answer the 
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question. 

  MS. HERMAN:  Yes. 

  MR. KEYS:  It is described as a two-family 

flat. 

  MS. HERMAN:  Yes. 

  MR. KEYS:  Is this a copy of that C of O? 

  MS. HERMAN:  Yes, it is. 

  MR. KEYS:  Thank you. 

  MS. GIORDANO:  Clarification.  The C of O 

was obtained after the application was filed.  There 

is a carriage house behind the house and they had 

never had a legal C of O, so they went and corrected 

that deficiency. 

  MR. KEYS:  I would like to provide a copy 

to the Board. 

  MS. GIORDANO:  It has nothing to do with 

the addition. 

  CHAIRPERSON GRIFFIS:  Can you give it to 

Ms. Bailey?  She's going to put it in. 

  MS. HERMAN:  And may I? 

  CHAIRPERSON GRIFFIS:  Thank you. 

  MS. HERMAN:  I am in the military and it's 

very important to me that our house and our lifestyles 

are up to code and we had a kitchen and a bathroom in 

the carriage house, and it was explained to me that 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 178

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that was not legal if you didn't have a Certificate of 

Occupancy.  So we set about on getting a Certificate 

of Occupancy to make all aspects of our home legal 

just so later on down the road somebody doesn't use 

that against us. 

  CHAIRPERSON GRIFFIS:  Understood. 

  MS. GIORDANO:  And did those -- 

  MS. HERMAN:  For clearance issues. 

  CHAIRPERSON GRIFFIS:  I don't understand 

how this has any -- 

  MS. GIORDANO:  -- that those facilities 

existed previously when you bought it, right? 

  MS. HERMAN:  What?  When -- yes, yes, it 

has been there -- 

  CHAIRPERSON GRIFFIS:  Okay.  Next 

question. 

  MS. HERMAN:  -- for at least 20 years. 

  MR. HERMAN:  For a long time. 

  CHAIRPERSON GRIFFIS:  Anything else?  

That's it?  Very well.  Thank you all very much.  

Follow-up questions from the Board?  Any questions?  

Very well.  Let's proceed with the Office of 

Planning's report. 

  MR. RICE:  Good afternoon, Mr. Chair and 

Board.  My name is Stephen Rice.  The Office of 
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Planning recommends approval for Application 17438 

under section 223.  The original Scheme A design was 

disputed by the west abutting 626 neighbors on the 

basis that their light and air availability would be 

impaired. 

  OP met with both parties regarding these 

issues and suggested a light study be conducted.  As a 

result, the applicant redesigned the project and 

called it Scheme B.  The Scheme B design includes a 

west side and the west side has a second level which 

includes a 5 foot wide setback from the property line, 

which resulted in a nonconforming open court.  The 

minimum at 6 feet -- 5 feet were provided, will be 

provided. 

  The existing lot occupancy is 62.9 percent 

and will increase to 69.9 percent after the addition. 

 The applicant also contracted EMO to perform the 

light study, which stated that the first floor kitchen 

of the 626 property would experience a slight 

reduction in the magnitude of delivered daylight in 

the early morning during the summer season. 

  The study concluded that the addition 

would otherwise create minimal to no negative impact 

on the delivered daylight during the seasons, any 

season at any time of the day for the remaining rooms. 
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 The new -- well, two new second floor windows will 

face the 626 property.  These windows will generally 

mimic the orientation of the existing addition that 

currently has, approximately, 10 feet of open space 

between those windows in the east facade of the 626 

property. 

  The two new windows, therefore, should not 

create any new privacy issues.  The project will also 

include a brick fence along the alley on its east 

side.  As such, the addition will only partially be 

visible from East Capitol Street while approaching the 

east side looking down the north/south alley.  The 

addition will be virtually unseen directly from the 

rear alley due to the two story carriage house in the 

backyard. 

  The Historic Preservation Office has 

considered the conceptual design compatible with the 

character of the Historic District based in terms of 

overall size, height, massing and material.  OP has 

received comments of support from the neighbors across 

the east alley and directly across the street.  ANC-6C 

voted 7-0 to take no position on this application.  

The ANC cited its no position vote was neither an 

implicit endorsement nor a rejection of the 

application. 
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  The 626 property owners contracted Tanteri 

and Associates to conduct a daylight reduction 

analysis.  The study concluded that the proposed 

addition will significantly reduce the light, the 

skylight, and sunlight available to the windows on the 

626 property.  This analysis, however, was submitted 

after OP's staff report was drafted and submitted for 

review. 

  Given the proposed refinements and the 

results from the submitted EMO light study, the Office 

of Planning recommends approval for Application 17438. 

 Thanks. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Excellent report.  We appreciate all 

the input and the graphics also in terms of what was 

submitted by the applicant in the case filing itself. 

 Are there questions from the Board?  Ms. Miller? 

  VICE CHAIR MILLER:  Good afternoon. 

  MR. RICE:  Hi. 

  VICE CHAIR MILLER:  Hi.  Did you just say 

that your report was written before the neighbors did 

their sun and shade study? 

  MR. RICE:  Correct, correct. 

  VICE CHAIR MILLER:  But since then you 

have had an opportunity to look at it? 
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  MR. RICE:  I have reviewed it.  My 

expertise is very limited on these materials though.  

I don't know how much of it I could really dissect. 

  VICE CHAIR MILLER:  Well, so -- 

  MR. RICE:  Other than, you know, the 

conclusions which were there will be some impact on 

the skylight and sunlight. 

  VICE CHAIR MILLER:  And so when you do 

your evaluation with respect to the degree of impact, 

I mean, I guess you acknowledge there is some impact, 

but you have come to the conclusion that it wouldn't 

be a substantially adverse impact? 

  MR. RICE:  Correct. 

  VICE CHAIR MILLER:  And so what are you 

basically basing that decision on? 

  MR. RICE:  In my report it was based on 

the submitted study done by EMO.  Other than that, 

that's what I had to deal with. 

  VICE CHAIR MILLER:  Okay. 

  MR. RICE:  Is that -- 

  VICE CHAIR MILLER:  Yes. 

  MR. RICE:  Does that answer your question? 

  VICE CHAIR MILLER:  I was just wondering 

if you also in the course of your experience when you 

look at a lot of these types of properties in the 
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District, if you -- I don't know if you just develop 

some type of an evaluation by looking at the change. 

  MR. RICE:  Well -- 

  VICE CHAIR MILLER:  I mean, how many 

windows a property might have or that kind of thing. 

  MR. RICE:  Based on my experience, OP 

generally uses, will use, the information submitted by 

the study to base their conclusion from as far as when 

we're dealing with issues of light studies and the 

impact of the light effect on the, you know, abutting 

properties. 

  VICE CHAIR MILLER:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Anything else from 

the Board?  Applicant have any cross of the Office of 

Planning?  No cross.  Mr. Keys, cross?  Very well.  

Thank you very much.  Let's move ahead then.  I don't 

have any other attendant Government reports to this 

application, unless any others are aware of it.  You 

can bring it to our attention. 

  We'll note the ANC, which has already been 

noted.  Is ANC-6C present today, ANC members?  Not 

noting any present, we do have, as indicated, the non-

position of the vote.  Let's move ahead then.  We can 

be -- is there anyone that is here present, persons to 

provide testimony in support or in opposition to this 
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application?  I would allow you to come forward at 

this time prior to the parties. 

  Not seeing any other persons present, 

let's go to the party in opposition's case 

presentation. 

  MR. KEYS:  Mr. Chairman, while my client 

is setting up the competing model, would it be useful 

at this time to consider Mr. Tanteri's resume and -- 

  CHAIRPERSON GRIFFIS:  Absolutely. 

  MR. KEYS:  -- deal with his capacity to 

serve as an expert in this case? 

  CHAIRPERSON GRIFFIS:  This has previously 

been submitted.  I think the Board has all reviewed 

it.  Is there any questions from the Board?  Ms. 

Giordano, do you have questions or concerns or a 

position on establishing an expert witness also in 

lighting design?  Is that correct, Mr. Keys? 

  MR. KEYS:  Yes. 

  CHAIRPERSON GRIFFIS:  Lighting design and 

analysis? 

  MR. KEYS:  Yes. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MR. KEYS:  I think he has had some 

experience. 

  CHAIRPERSON GRIFFIS:  And I have noted a 
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visual no questions or position of opposition from the 

applicant.  Are there questions from the Board?  I had 

one question.  It's Mr. Tanderi? 

  MR. TANTERI:  Tanteri. 

  CHAIRPERSON GRIFFIS:  Tanteri, forgive me. 

 You have -- Tanteri and Associates is an independent 

office.  Is that correct? 

  MR. TANTERI:  Yes. 

  CHAIRPERSON GRIFFIS:  But you also have a 

teaching or you have a teaching position? 

  MR. TANTERI:  Um-hum, yes. 

  CHAIRPERSON GRIFFIS:  I see, but they are 

not connected in any way? 

  MR. TANTERI:  Not the same, no. 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  I 

don't have any difficulties in establishing also an 

expert witness in the party in opposition's expert in 

lighting design and analysis.  Let's move ahead. 

  MR. KEYS:  Mr. Chairman, Members of the 

Board, my name is George Keys.  I am representing 

Madison and Solveig McCulloch, the owners and 

residents of the property next door. 

  We are opposing this application and we're 

opposing it because of a significant impact on their 

home, and I think the most effective way of allowing 
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you to understand how they perceive that impact and 

how they measure that impact is to let them talk about 

their home, how they use it, how they live in it and 

what they see is the consequence of this addition 

going up as it is next door. 

  Then next I would like to spend some time 

with Mr. Tanteri not only talking about his report, 

but also really talking about what he thinks are the 

critical issues, because I think the Board recognizes 

that this case has now crept into the realm of a 

technical assessment of what really is the quality of 

light that one can expect in a residence, when is it 

diminished, what aspects of light are important in 

looking at residential satisfaction and how one 

operates in a home. 

  So, Mr. McCulloch, read your statement and 

also familiarize the Board when the time comes with 

the model that you have prepared.  All right. 

  MR. McCULLOCH:  Thank you and thank you 

for this opportunity.  My name is Madison McCulloch 

and my wife, Solveig McCulloch.  We moved to Capitol 

Hill in 1964.  We have raised three children, starting 

on grandchildren now.  We moved to 626 East Capitol in 

1973.  That house was built, as has been testified to 

earlier, in 1901. 
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  The footprint of that house has remained 

the same.  There have been no exterior changes.  There 

have been some changes inside.  We had an apartment 

made in the basement of that house and rented it to 

others until the year 2000, and then we took it over 

for our own use.  Some of our children, all of our 

children, have at one time or other come back to live 

with us and we have also had a grandchild live with us 

in that basement.  So the basement is currently being 

used by us. 

  You heard the history of the house next 

door and, if I might, I have a hard time.  They gave 

us their plans.  I look at plans and, okay, thank you, 

and I have a hard time visualizing from plans, so I 

said I have got to see the model to see what is going 

to happen.  This is our house.  This is facing north. 

 Right now it's facing east, but that is north and 

there is a carriage.  Each of us has a carriage house 

back here and I will leave that off so you can see. 

  This porch was evolved over time.  It was 

first built as a one story porch with a roof on it in 

1898.  In 1923 they took the wood porch off.  It was a 

6 foot deep porch.  They took the wood porch off, made 

a concrete deck on the first floor.  They extended it 

10 feet out, lot line to lot line, and they put a coal 
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bin underneath the concrete. 

  Then about two years later they added a 

second story and it was termed a sleeping porch.  They 

had glass enclosure with this setback.  Windows have 

been changed since 1925, but it has essentially had 

the same space.  This porch has -- as far as we know, 

has been there in this at least since 1925. 

  Bear in mind that lot line to lot line is 

22.44 feet.  These are very wide lots.  In this model, 

and you saw this in the other one, this is our living 

room, our two dining room windows, our two kitchen 

windows.  This is a study.  This is a dressing room 

right now.  It has been a bedroom.  This is a bathroom 

and this is our bedroom, these two windows here. 

  MR. KEYS:  Could you point out the dining 

room again?  Do the two dining room windows -- is 

there any other source of natural illumination? 

  MR. McCULLOCH:  Thank you.  That -- these 

two windows are the only light for the dining room.  

That is -- the scale is 1 inch equals 30 inches is the 

scale. 

  PARTICIPANT:  1 inch is 30. 

  MR. McCULLOCH:  1 inch equals 30 inches. 

  PARTICIPANT:  Okay. 

  MR. McCULLOCH:  There has been some 
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discussion of doglegs with only 5 feet space.  The 

only ones that we could see in the neighborhood had a 

short setback and they were not two rooms deep.  So 

the room here had light coming in here.  That was 

sometimes a powder room there, but this is a full-size 

16 foot room and a full-size kitchen and the only 

light in the dining room. 

  And right now we're using it as a dining 

room.  We used to use it as a family room and, 

unfortunately, when I stoked up the fire place I found 

out that the flue was defective and so we had to stop 

using it as -- we will go back to that, but right now 

it's a dining room. 

  Now, they came with the proposal that we 

felt was going to effectively take away a significant 

amount of light and air and, certainly, enjoyment of 

our property.  We countered that with -- this was the 

first proposal that came with a porch on it and we 

countered and said, look, we live in a big house. 

  We're occupying 70 percent of our lot and 

we're not opposed to you occupying 70 percent of your 

lot, but, please, do it in a way that has a less 

intrusive effect on our light and air.  Please, rotate 

your addition and you can add your porch on the back. 

 Go up to 70 percent occupancy, but, please, leave a 
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court so that we can have more open space and more 

light and air. 

  They have rejected that completely.  So 

they came back after the ANC voted 6-0 to oppose their 

plan.  They came back with this plan right here.  They 

are adding 2 feet here all the way up.  And, by the 

way, the drawing that they gave us that we first 

started working with showed this configuration.  The 

plans they submitted to the BZA show that this is all 

the way up even with this. 

  Now, they have told us today that is not 

what they are planning, but that is in the plans that 

were submitted to you.  These two windows that 

currently are there are frosted glass.  There has 

never been a privacy problem with this because those 

two windows are -- have frosted glass.  I haven't seen 

any suggestion that they put skylights up here instead 

of these windows. 

  Now, my -- I still have a hard time 

understanding how they say we're going to get more 

light.  To me, that is creating a tunnel, a dark 

tunnel to the dining room, living room and this is 

going to come all the way over and block one of our 

bedroom windows, all the way over to the bedroom 

window. 
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  MR. KEYS:  Mr. McCulloch? 

  MR. McCULLOCH:  I worked for the Mine 

Safety and Health Administration for 30 years and I 

have spent a good bit of time in underground coal 

mines, and I can tell you that the law requires coal 

operators to spray white limestone dust on the ribs, 

the roof and the floor of all the entries in a coal 

mine.  And when you put light on those ribs, roof and 

floor, it lights up the place.  But I can tell you 

from personal experience, it's not the same thing as 

being outside with skylight. 

  And I think that we have a tunnel going in 

here with this configuration.  My son has shown us new 

houses being built in Vienna with great rooms.  He has 

shown me the plans and on every one he has shown me, 

the great room was 15 feet wide and sometimes 13 feet 

wide and sometimes 30 feet deep.  They can build a 15 

by 30 great room with this and preserve our light and 

air. 

  MR. KEYS:  Mr. McCulloch, I would like you 

to explain these pictures, and I will make them 

available to the Board and to the applicant. 

  MR. McCULLOCH:  All right.  My wife and I 

put some pictures together.  This picture is from our 

-- sitting in our living room.  This is what we --  
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  MR. KEYS:  Hang on. 

  MR. McCULLOCH:  Oh, I'm sorry.  The first 

picture is -- on the right hand side is what we 

currently see out of our living room seated in a 

chair.  We can see through the porch, because it's 

open on the first floor, and we have this space to the 

left of the porch column.  In the left hand picture we 

have blocked out what the new addition is going to do 

to that view. 

  MS. GIORDANO:  Excuse me.  Can I just ask 

a question?  I don't think view is part of the 

criteria for a special exception. 

  MR. McCULLOCH:  Excuse me. 

  MS. GIORDANO:  It's about light and air. 

  MR. McCULLOCH:  Thank you for correcting 

me.  Our enjoyment of this property is expressed in 

the picture on the right and our lack of enjoyment is 

expressed in the picture on the left. 

  MS. GIORDANO:  So your enjoyment is about 

the view of the Hermans' yard?  Is that what you're 

talking about? 

  CHAIRPERSON GRIFFIS:  All right. 

  MS. GIORDANO:  I think -- 

  MR. KEYS:  You can cross examine when he's 

finished with the testimony. 
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  MS. GIORDANO:  Well, I'm just -- we have 

to stay relevant to what the criteria are here.  It's 

not about his view. 

  CHAIRPERSON GRIFFIS:  Go ahead. 

  MR. McCULLOCH:  May I proceed? 

  CHAIRPERSON GRIFFIS:  Please. 

  MR. McCULLOCH:  Thank you.  The next 

picture is the -- shows the light and air, shows the 

light coming in from -- into the dining room.  The 

picture on the left shows what that same view is going 

to be when the addition is added. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. McCULLOCH:  And, again, the light and 

air.  The third picture on the right is the first 

floor light and air, showing more of the sky.  And the 

second floor is our enjoyment of what we now see out 

of our study. 

  MR. KEYS:  Are there any questions for Mr. 

McCulloch? 

  CHAIRPERSON GRIFFIS:  Go ahead. 

  VICE CHAIR MILLER:  Good afternoon.  With 

respect to this picture -- 

  MR. McCULLOCH:  Yes. 

  VICE CHAIR MILLER:  -- I don't think it is 

marked as an exhibit yet.  I don't know, but what is 
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this that -- you have created, I believe, what -- 

  MR. McCULLOCH:  We have blocked out. 

  VICE CHAIR MILLER:  You're trying to 

portray what the impact is going to be. 

  MR. McCULLOCH:  If you look in the first 

picture, you will see a stick going up from the fence. 

 That marks the point at which the new addition will 

come to.  So from that point on past the window will 

be the new addition.  So what I have blocked out will 

be the wall of their addition. 

  VICE CHAIR MILLER:  And what is the 

distance here? 

  MR. McCULLOCH:  Excuse me? 

  VICE CHAIR MILLER:  What is the distance, 

5 feet or what is the distance? 

  MR. McCULLOCH:  5 feet from -- 

  VICE CHAIR MILLER:  I mean, from your 

house? 

  MR. McCULLOCH:  From here is -- if we took 

the same picture from this model, this is what you 

would see out that window. 

  VICE CHAIR MILLER:  Can I just -- yes, 

what is it that -- what is the white made of?  What 

material is it? 

  MR. McCULLOCH:  What is the material? 
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  MS. McCULLOCH:  No, it's the shading. 

  MR. McCULLOCH:  It's the shading that she 

got off the computer. 

  VICE CHAIR MILLER:  I see.  Okay.  It's 

done on a computer. 

  MR. McCULLOCH:  It's -- 

  VICE CHAIR MILLER:  Okay. 

  MR. McCULLOCH:  Got it off the computer. 

  VICE CHAIR MILLER:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Well, let me ask 

you.  You had given an analogy of another way to lay 

this out on Vienna, I think it was, great room? 

  MR. McCULLOCH:  Yes. 

  CHAIRPERSON GRIFFIS:  Devote a great 

picture to me.  However, specifically for this, when 

you turn the massing, how far back dimensionally?  

What was the -- 

  MR. McCULLOCH:  Well, I -- 

  CHAIRPERSON GRIFFIS:  How far back into 

the rear yard would that porch -- 

  MR. McCULLOCH:  This was a 15 foot deep -- 

  CHAIRPERSON GRIFFIS:  But now turn it. 

  MR. McCULLOCH:  And if it's -- oh, how? 

  CHAIRPERSON GRIFFIS:  Yes, how deep? 

  MR. McCULLOCH:  Well, that's 22.4. 
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  CHAIRPERSON GRIFFIS:  Okay. 

  MR. McCULLOCH:  Lot line to lot line. 

  CHAIRPERSON GRIFFIS:  Okay.  So it's just 

turning that around. 

  MR. McCULLOCH:  And -- 

  CHAIRPERSON GRIFFIS:  So it's the 22.4. 

  MR. McCULLOCH:  22.4.  Now, that doesn't 

equal 70 percent of lot occupancy, but what they had 

planned was to dig out and extend the basement out and 

have a porch here and with a top on it, and then that 

would -- 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. McCULLOCH:  I mean, they can build it 

out to make it 70.  We're not going to fight, don't 

want to fight this light loss here.  We just want the 

open courtyard.  Philadelphia row houses, almost every 

one of them are built with abutting doglegs and then 

every other -- at every house there are two doglegs 

that are open, so there is a 5 foot -- 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. McCULLOCH:  -- 5 foot courtyard. 

  CHAIRPERSON GRIFFIS:  We don't need to go 

to Philadelphia for that.  We got a ton of them right 

here, in fact right on your square.  Okay.  Any other 

questions? 
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  COMMISSIONER JEFFRIES:  Yes, just quickly. 

  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER JEFFRIES:  Mr. McCulloch, I'm 

looking at your Scheme B obstruction.  Can you just 

discuss a little bit about the impact of light?  I 

mean, with this, you know, tinted building here, how 

is that light going to impact you in terms of your 

enjoyment in the living room here? 

  MR. McCULLOCH:  Well, the only thing I 

could ask you, you can -- you pick the best color you 

like in the world and make that this and tell me if 

you would rather look out a window with this view or 

look out a window -- 

  COMMISSIONER JEFFRIES:  I'm not dealing 

with the view.  I'm dealing with the light. 

  MR. McCULLOCH:  Oh, well, if you're 

talking about the amount of light, my architect is 

going to talk about that. 

  COMMISSIONER JEFFRIES:  Okay. 

  MR. McCULLOCH:  I'm sorry. 

  COMMISSIONER JEFFRIES:  I'm just dealing 

with in terms of just -- not from a technical point of 

view, because we have gotten really caught up in a lot 

of technical specificity here.  I'm just trying to 

deal with how one uses their room and their -- I'm 
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just trying to get a sense of how you experience this 

room from a light perspective. 

  MR. McCULLOCH:  We experience this room as 

looking out that window into open space with a lot of 

greenery and a lot of sky. 

  COMMISSIONER JEFFRIES:  Okay. 

  MR. McCULLOCH:  And this is going to be a 

tunnel.  This is your picture, I think.  Thank you 

very much for your time. 

  CHAIRPERSON GRIFFIS:  Thank you. 

  MR. McCULLOCH:  I know it's late. 

  CHAIRPERSON GRIFFIS:  Anything else from 

the Board?  Any other questions?  Next? 

  MR. KEYS:  I would like to call Matthew 

Tanteri.  And, Mr. Tanteri, would you introduce 

yourself and state your place of employment and your 

residence? 

  MR. TANTERI:  My name is Matthew Tanteri. 

 My place of employment is Tanteri and Associates, and 

also Parsons, The New School For Design, where I'm a 

daylighting professor there.  And my residence is in 

Bethpage, New York. 

  MR. KEYS:  Could you talk a bit about your 

background and why your experience is relevant to this 

particular question that is being posed here to the 
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Board about light and air. 

  CHAIRPERSON GRIFFIS:  This is -- get right 

to the question.  We found his experience very 

relevant.  In fact, we have bestowed the great honor 

of being an expert witness.  Let's get to the 

substance. 

  MR. KEYS:  Mr. Tanteri, have you reviewed 

the EMO Energy Systems report? 

  MR. TANTERI:  Yes, I have. 

  MR. KEYS:  Do you -- are you familiar with 

the methodology that is used? 

  MR. TANTERI:  Yes, I am. 

  MR. KEYS:  Do you consider that an 

adequate demonstration of daylighting effects for this 

property and the relationship of these two properties? 

  MR. TANTERI:  Not for the metric that 

we're looking for, which is the right to light and 

air.  I don't see that the methodology that was used 

applies to the quantities that we're looking at, and I 

can explain that. 

  For access to daylight in this situation, 

which we're talking about an infringement to daylight, 

really involves two quantities, skylight and sunlight, 

and that is defined by how much sky area the window 

sees and how much sunlight it sees.  And the 
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methodology used in the EMO report is looking at 

interior daylight luminance off of reflected surfaces, 

which is an incorrect way to go about looking at this 

quantity of daylight in the room. 

  It makes you dependent on your neighbor 

maintaining a high reflectance obstruction and it 

doesn't take into account any type of access to sky 

and sunlight.  And there was lots of assumptions in 

the report that I was unable to look at, but still I 

don't need to look at them, because just the 

methodology used was the wrong methodology for 

evaluating the access to light, daylight. 

  MR. KEYS:  Is there another method that 

you would have preferred to see them use or another 

software program that you would have preferred to see 

them use? 

  MR. TANTERI:  The method that the -- the 

metrics that apply to this are a vertical sky 

component and there are several ways to do that.  You 

can do a graphical analysis, which is a hand drawn 

method, which is what I had done.  There's also ways 

to draw this into a computer program and have the 

computer program draw the same diagram, but you can 

get the same information from it. 

  There are other programs that -- yes, 
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there's other programs called EchoTech and some Sol 

programs out of England that -- where daylighting 

infringement litigation is well-established and there 

is particular software to use, which reach the same 

type of output as in my report. 

  MR. KEYS:  What are the components of 

light or the components of illuminance that the EMO 

Energy study used, and could you distinguish them for 

the Board? 

  MR. TANTERI:  The source of illuminance 

that is the main contributor to what they are calling 

daylight illuminance in the interior is light 

reflected off their obstruction and that is not a 

proper way to go about evaluating how much an 

obstruction blocks of the sky or sun.  You could build 

a brick wall across these windows behind you and paint 

it white and you're going to say there's daylight in, 

but you have lost your access to daylight. 

  It's really about -- when we talk about 

courtyards, it's about proportion of the courtyard, 

the width to the height of the courtyard, and those 

windows seeing parts of the sky.  In this situation we 

started off with a courtyard that had an open space, 

an open room.  The porch formed part of an open room, 

ended up with the addition, makes more of the 
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proportions of a cereal box, painting the inside white 

and saying that light is traveling down to these 

windows and still -- and you're getting daylight. 

  Now, I'm not saying that it applies to the 

whole facade, but there are certain windows where the 

impact is going to have a significant effect upon 

their lifestyle, and that to me -- I can tell you 

which windows they are.  They are the dining room 

windows, the kitchen and their living room window on 

the first floor.  Those I see are going to have a 

significant impact where they are not -- they are 

going to -- now, we can just put aside view and just 

look at it by skylight reduction, that they are going 

to have a dark room. 

  I mean, I was in their house today and it 

was overcast and in their dining room, there was still 

enough daylight to sit at the table and read without-- 

you know, without having electric light on.  But once 

that wall continues north of the addition, it's going 

to change that whole room.  So there is going to be an 

impact on their quality, the quality of light in their 

house. 

  How about I just give you a quick overview 

of this report and I will do it very briefly.  The way 

we started off by looking at it was that we did this. 
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 First, we did the obstruction analysis which is just 

to see if there is -- if there was a problem.  It uses 

this rule of thumb to see if the obstruction heights 

are higher than 25 degrees. 

  And then we summarized it in a table which 

is this first table, and it showed -- like the parts 

in red showed us some windows where it indicated there 

might be a problem, and that gave us the next step.  

Okay, let's then do a detailed analysis which is the 

vertical sky component.  And that gives very precise 

reduction in sky area and that is how we were able to 

give you an accurate reduction in sky area.  And so 

that took care of the sky component of daylight. 

  And then for the sunlight component, we 

did a sun-eye study which operates every hour of the-- 

through the year and there is a montage of all the 

hours on this page, which takes care of every hour of 

the year of the existing versus the proposed.  And by 

these two big picture methods, I'm able to give you 

like an overview of the whole proposed, you know, what 

they are going to lose. 

  COMMISSIONER JEFFRIES:  Excuse me, can you 

-- what page is the last, in terms of every hour? 

  MR. TANTERI:  Okay.  The -- 

  COMMISSIONER JEFFRIES:  Is there a number? 
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 No, it's not a page number in here. 

  MR. TANTERI:  It's the sun study.  I'm 

going to hold it up, about four-fifths through the 

book. 

  COMMISSIONER JEFFRIES:  Oh, okay. 

  MR. TANTERI:  Okay. 

  COMMISSIONER JEFFRIES:  Oh, I got you.  

Okay. 

  MR. TANTERI:  And what that shows, and I 

can give you an example, is this sun study is you're 

the sun and you're rising in the northeast in the 

summer and you're taking all the different positions 

in the sky looking at the building.  Everything that 

you see is in full sunlight.  Everything that you 

don't see is in shadow. 

  So you end up with a very high resolution 

way of determining what is in sun and what is in 

shadow.  You can picture that you have a headlight 

mounted on your head.  You're looking at the building. 

 Everything is in full sunlight.  So whatever you see 

of the McCulloch residence is in full sunlight. 

  MR. KEYS:  Let's take an example.  Could 

you look at the first page of photos that are part of 

the sun-eye study, and I noticed -- and this is for 

the summer, summer solstice, and I noticed that you 
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started at 6:00 a.m. 

  Can you talk about what that does and 

compare it to what the 9:00 a.m. picture looks like, 

which is where EMO began its time? 

  MR. TANTERI:  Okay.  For sunlight in the 

summer, the sun is rising about 4:30 a.m. and let's 

say it's going to get to about -- it starts to get to 

a height in the sky at 10 degrees, 15 degrees around 

6:00 a.m.  So we started looking at around 6:00 which 

is really when the sun rises on the equinox. 

  And that's -- because this is an east-

facing facade, that is really the time when sunlight 

is impacting that facade, which is in the morning.  So 

in the summer solstice it gets seven hours of sunlight 

during the summer solstice and that is where we can 

see the obstruction is going to have its main blocking 

of sunlight effect. 

  When you look at the Proposal B, which is 

next to the existing, you can see how extending the 

building towards the north blocks the light going into 

the living room window and kitchen window, which 

really, you know, those are the main windows impacted 

by the sunlight. 

  COMMISSIONER JEFFRIES:  Excuse me, Mr. -- 

  MR. TANTERI:  Yes.  Well, the sunlight 
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comparisons are on this.  There's 10 comparisons here. 

  CHAIRPERSON GRIFFIS:  Question, Mr. 

Jeffries? 

  COMMISSIONER JEFFRIES:  Yes.  I guess I'm 

still not following. 

  MR. TANTERI:  Okay. 

  COMMISSIONER JEFFRIES:  I'm not clear 

about how to read this and I'm looking at the sun view 

study, McCulloch residence. 

  MR. TANTERI:  Okay. 

  COMMISSIONER JEFFRIES:  Starting at 6:00 

a.m. 

  MR. TANTERI:  Okay. 

  COMMISSIONER JEFFRIES:  So you said we 

should look at ourselves like we have a headlight on 

top of this. 

  MR. TANTERI:  Okay.  All right.  So look 

at 6:00 a.m.  You're the sun.  You already have rose 

in the sky. 

  COMMISSIONER JEFFRIES:  Um-hum. 

  MR. TANTERI:  You're up.  You're about 10 

degrees up, 6:00 a.m. 

  COMMISSIONER JEFFRIES:  Um-hum. 

  MR. TANTERI:  Now, 7:00, you're higher in 

the sky. 
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  COMMISSIONER JEFFRIES:  Right. 

  MR. TANTERI:  You have moved a little bit 

south. 

  COMMISSIONER JEFFRIES:  Got you, got you. 

  MR. TANTERI:  8:00, you're higher in the 

sky. 

  COMMISSIONER JEFFRIES:  Right. 

  MR. TANTERI:  So you are actually -- 

  COMMISSIONER JEFFRIES:  Got you. 

  MR. TANTERI:  You're standing on the sun 

looking at the -- so it gives you -- everything you 

see, because you're the sun -- 

  COMMISSIONER JEFFRIES:  Um-hum. 

  MR. TANTERI:  -- is in full sunlight. 

  COMMISSIONER JEFFRIES:  So 14:00, which is 

2:00. 

  MR. TANTERI:  Yes. 

  COMMISSIONER JEFFRIES:  What the  

darkness -- 

  MR. TANTERI:  The light and shadow on 

these have no relevance. 

  COMMISSIONER JEFFRIES:  Okay.  Okay. 

  MR. TANTERI:  Because they are only 

graphical. 

  COMMISSIONER JEFFRIES:  Okay.  It's just 
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in terms of height, positioning of the sun. 

  MR. TANTERI:  Right. 

  COMMISSIONER JEFFRIES:  On top.  Okay. 

  MR. TANTERI:  It's just to understand the 

projection of the obstruction onto the existing 

building. 

  COMMISSIONER JEFFRIES:  Okay. 

  MR. TANTERI:  The lighting values in this 

mean nothing. 

  COMMISSIONER JEFFRIES:  Okay.  I got you. 

  MR. TANTERI:  It's only understanding what 

windows are blocked. 

  COMMISSIONER JEFFRIES:  Okay.  I was 

trying to get the lighting thing down, but it wasn't 

telling -- 

  MR. TANTERI:  Right, right.  It has no 

relevance. 

  COMMISSIONER JEFFRIES:  Okay.  Okay.  

Thanks. 

  MR. KEYS:  Take him to the next picture 

here. 

  MR. TANTERI:  Okay.  So the critical 

times, let's go past the second sun study, which is 

Proposal B, and go to the sun-eye comparisons and I 

have just pulled out 10 times, 10 shots of comparing 
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some hours where there is some difference, you know, 

where there is something to make note of. 

  In the winter, there is some sun.  On the 

upper floor, there is a little bit of sunlight 

reduction on the upper floor in the morning at 9:00.  

Okay.  I'm looking winter, December 21st, 9:00 a.m.  

Let's go to the next one.  Then at 10:00 a.m., you 

know, there is not that much of an impact there in the 

winter.  Okay.  So this is just for sunlight.  I have 

isolated the two quantities. 

  Now, equinox, morning, 6:00 a.m.  There 

you can see existing, you have got a view of the 

kitchen window, but with the proposal, Proposal B, you 

have lost that.  So that is not getting any sunlight 

in that window.  Now, 7:00 a.m., sunlight gets into 

the two kitchen windows and the two windows on the 

second floor, their bedroom.  And then with the 

proposal it's not there. 

  All right.  So, really, this is a high 

resolution way of seeing when sun is in and when it's 

not in.  And you could go through the rest of the 

equinox, 8:00 a.m.  It's impacting some of the upper 

floor.  It's really impacting the kitchen window and 

the living room window.  That's really what suffers 

the most, is the first floor. 
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  And let's go past the equinox.  Let's just 

go to the summer because that is where it's most 

pronounced.  6:00 a.m., you see how it is blocking the 

-- in the existing, you got sunlight going into the 

kitchen and living room window.  And then with 

Proposal B, it's blocking the upper floor, which the 

small window is the room adjacent to the bedroom and 

the living room window on the first floor. 

  And then at 7:00 a.m. you see it blocking 

all of the sunlight going into the living room on the 

first floor at 7:00.  All right.  So it -- and 8:00 

a.m., you can see how it's still blocking sunlight 

going into the living room window.  So it reduces the 

-- it goes from seven hours of sunlight in the summer 

solstice to about two on the east facade. 

  And for the equinox it reduces.  It is 

reduced on the upper floor.  Winter solstice, doesn't 

have too much effect, but -- so it's really around the 

summer equinox, which -- so it would go from June to 

the July side and to the May side.  So there is -- so 

they are going to lose sunlight, direct sunlight.  So 

that is how the report looked at sunlight. 

  And then let's go to just the diagrams of 

the window because these are the other hard -- you 

know, they are hard graphs to understand.  I will just 
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address the -- and what this Waldram Diagram is is it 

looks out.  It looks out the window and then it gives 

the sky in equal area within a square, so that you can 

do an area.  You can count the amount of area, square 

area in this diagram, and come up with the sky 

reduction. 

  So it's taking this half of hemisphere of 

the sky, putting it in a square and the graph is drawn 

with equal area, so you can actually -- like, say, if 

it's 50 percent sky and 50 percent obstruction on this 

diagram, it correlates to what is actually happening 

outside the way it's drawn. 

  So what we have done is we have looked at 

each window and, yes, it's true that we did not have 

the fence in there.  We were sticking with the 

permanent structures and it is going to have an 

impact, that fence, a slight impact, but it's a 

marginal impact.  It doesn't change my conclusion. 

  If you go to the VSC reduction table, I 

summarized it.  Those windows, A, B, C, and the 

basement are going to have a significant reduction in 

skylight, which is direct skylight, and significant 

I'm saying is more than 20 percent reduction.  That is 

the benchmark I'm using.  The benchmark is derived 

from the British Research Establishment where a lot of 
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our daylighting metrics come from. 

  Daylight factor is a main daylighting 

quantity, also comes from British Research 

Establishment, and that is what we use to say, okay, 

it's greater than 20 percent.  It's going to have a 

significant effect, an adverse effect. 

  COMMISSIONER JEFFRIES:  But, Mr. Tanteri, 

so -- and this would also apply to like very dense, 

urban neighborhoods as well, I mean, this 20 percent 

reduction?  I mean, have you -- you have done a 

similar study in very similar locations like, let's 

say, Philadelphia row houses.  And you have done -- I 

take it you have done this, correct? 

  MR. TANTERI:  I have done it not in 

Philadelphia, but in New York. 

  COMMISSIONER JEFFRIES:  In New York. 

  MR. TANTERI:  Um-hum. 

  COMMISSIONER JEFFRIES:  And so you would 

say the 20 percent would still apply in those 

instances? 

  MR. TANTERI:  It's significant, yes.  That 

is the benchmark used.  It's the criteria used for 

significant -- 

  COMMISSIONER JEFFRIES:  In very dense, 

urban, you know -- 
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  MR. TANTERI:  There is no -- 

  COMMISSIONER JEFFRIES:  -- row houses. 

  MR. TANTERI:  Yes, there is no -- there is 

no category of like dense urban row houses versus less 

dense.  It's just when you're in that room, when the 

reduction in daylight is going to have an effect on 

your perception, that you're going to perceive it as 

being gloomy, as being a reduction, that you're going 

to see a difference.  So they will experience that as 

a darker room. 

  COMMISSIONER JEFFRIES:  Yes, I just -- you 

know, I have lived in the suburbs and so forth in a 

single-family detached home.  You know, 20 percent, I 

mean, I guess I would come to recognize that, you 

know, living in a townhouse in a very dense setting 

that, you know, there are going to definitely be 

places and areas within that home where you're not 

going to get as much light.  It's just sort of the 

thought of how one lives -- 

  MR. TANTERI:  I agree with you. 

  COMMISSIONER JEFFRIES:  -- in a very dense 

place.  And so I'm just having some difficulty. 

  MR. TANTERI:  I agree, you know, and I -- 

I agree with you.  The thing is they have something 

now which they own, which is their access to daylight. 
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  COMMISSIONER JEFFRIES:  Okay. 

  MR. TANTERI:  They are going to give it up 

and they are going to have -- then they will have the 

situation that it's darker and they will have to live 

with it if this happens. 

  COMMISSIONER JEFFRIES:  Okay. 

  MR. TANTERI:  But they are losing 

something and that is their right to light. 

  COMMISSIONER JEFFRIES:  Yes. 

  MR. TANTERI:  So what we're trying to do 

is preserve, is to preserve their right to light.  And 

that is why these specific metrics have been 

developed.  They are hard and fast metrics that -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  COMMISSIONER JEFFRIES:  Okay. 

  MR. TANTERI:  -- apply specifically to 

this. 

  CHAIRPERSON GRIFFIS:  Mr. Jeffries is 

going to take all that information and continue the 

deliberation in order to finalize a judgment for 

himself. 

  MR. TANTERI:  Okay. 

  CHAIRPERSON GRIFFIS:  But let's look at 

specifically, because really where he's going is, 

look, you're giving us this data. 
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  MR. TANTERI:  Um-hum. 

  CHAIRPERSON GRIFFIS:  How are we to assess 

it?  You have said that you didn't take into account 

the fence. 

  MR. TANTERI:  Right. 

  CHAIRPERSON GRIFFIS:  The property line 

fence which has been brought up, and it was -- let me 

step back a little bit because that was excellent 

clarification that you should have maybe slowed down 

and highlighted a little bit that your models were 

photographed just to show the location of the sun.  Is 

that correct? 

  MR. TANTERI:  Right.  The sun-eye study 

was just for sunlight quantities. 

  CHAIRPERSON GRIFFIS:  That's right.  So no 

shadows were thrown, nothing of that. 

  MR. TANTERI:  It has no relevance. 

  CHAIRPERSON GRIFFIS:  So the whole point, 

because I think the whole Board saw it very clearly, 

that the photographs were of different focus. 

  MR. TANTERI:  It doesn't matter. 

  CHAIRPERSON GRIFFIS:  Well, exactly.  So 

you have brought that to our attention and that makes 

sense.  Now, going to the VSC reduction summary table 

which you have drawn our attention to.  I look at the 
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basement windows labeled K, L, M and N. 

  MR. TANTERI:  Right. 

  CHAIRPERSON GRIFFIS:  38 percent, 43 

percent, 70 percent, 42 percent on a percentage of 

reduction. 

  MR. TANTERI:  Um-hum. 

  CHAIRPERSON GRIFFIS:  Does that hold value 

if there is a fence there? 

  MR. TANTERI:  Well, it does, except for N. 

 N is where -- if you look at the existing, go to 

Window N, they are in alphabetical order. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. TANTERI:  And look at existing. 

  CHAIRPERSON GRIFFIS:  N is the furthest 

away from the -- 

  MR. TANTERI:  Yes. 

  CHAIRPERSON GRIFFIS:  -- the base. 

  MR. TANTERI:  I just put -- the fence is 

going to be where this line is. 

  CHAIRPERSON GRIFFIS:  Uh-huh. 

  MR. TANTERI:  And it is going to have some 

effect on that value, this line.  I'm just going to 

where the fence would be, this line here.  And it's 

also going to be in the Proposal B.  I'm showing this 

over here, so we left that out.  We didn't know that 
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was in our drawing on the property, but that's only 

for Window N.  The other windows, they are already 

blocked by the obstruction.  I mean, they are already 

taking into account the building. 

  CHAIRPERSON GRIFFIS:  So that percentage 

doesn't hold then for your assessment? 

  MR. TANTERI:  Only for Window N with the 

fence.  It's still -- you know, Window N was 42 

percent.  With the fence it's going to drop.  Maybe it 

will be 20.  It may be a little bit above 20. 

  CHAIRPERSON GRIFFIS:  I don't understand. 

 Basement Window K has a 38 percent reduction. 

  MR. TANTERI:  Right. 

  CHAIRPERSON GRIFFIS:  You're saying that 

that holds, fence or no fence? 

  MR. TANTERI:  Window K, yes, because that 

Window K is looking perpendicular to the fence.  That 

is looking through from the -- that's looking through 

the tunnel created, so that you're looking through the 

porch.  You're looking from the north-facing short 

wall at the back of the dogleg. 

  CHAIRPERSON GRIFFIS:  M has a 70 percent 

reduction? 

  MR. TANTERI:  I'm talking about Window K 

now. 
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  CHAIRPERSON GRIFFIS:  Oh, no, I went to M. 

  MR. TANTERI:  Oh, you went to M? 

  CHAIRPERSON GRIFFIS:  Has a 70 percent 

reduction? 

  MR. TANTERI:  M? 

  CHAIRPERSON GRIFFIS:  They are all the 

basement windows. 

  MR. TANTERI:  Right.  I'm going to go to 

M. 

  CHAIRPERSON GRIFFIS:  Okay.  L, M, N. 

  MR. TANTERI:  Okay.  M, the fence is going 

to go past that on the left side, so that is going to 

affect that metric.  But look at -- it is going to 

have some effect.  It's still going to be a 

significant reduction, so I'm still with my 

conclusion. 

  CHAIRPERSON GRIFFIS:  Okay.  But you don't 

know what percentage it is. 

  MR. TANTERI:  Not the exact, I'm sorry. 

  CHAIRPERSON GRIFFIS:  That's all right.  

Okay. 

  MR. KEYS:  Mr. Tanteri? 

  CHAIRPERSON GRIFFIS:  The second level, 

Proposal B is showing not a significant reduction on 

your calculations, is that correct, F, G, H, I, J? 
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  MR. TANTERI:  Right. 

  CHAIRPERSON GRIFFIS:  So we have A, B and 

C which would be the first level, A being -- 

  MR. TANTERI:  It's A is the living room. 

  CHAIRPERSON GRIFFIS:  A being the north-

facing window. 

  MR. TANTERI:  Um-hum.  A is east-facing 

window in the living room.  Oh, it's -- no, A is -- 

you're right, it's north-facing in the living room 

looking down the dogleg towards the north.  So you're 

looking -- 

  CHAIRPERSON GRIFFIS:  Does that get direct 

light? 

  MR. TANTERI:  That doesn't get direct 

light. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. TANTERI:  This is just about the 

skylight. 

  CHAIRPERSON GRIFFIS:  Okay.  Yes, yes.  

No, I understand.  Under skylight.  B, why would there 

be such a significant difference between 43 A and B?  

Oh, because B doesn't really have a lot of view to the 

sky.  Gotcha. 

  MR. TANTERI:  Right. 

  CHAIRPERSON GRIFFIS:  Okay.  I'm good.  
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Any other questions? 

  BOARD MEMBER ETHERLY:  If I could, Mr. 

Chair, let me -- I believe I get it.  I just want to 

kind of talk through a couple of things on the 

methodology piece real quick, but I want to be kind of 

very deliberate as we kind of walk through, because 

you have obviously had much more schooling in this 

than any of us have had and you probably can run a 

class or two on kind of talking about methodology 

alone.  But let me just be sure that I'm clear. 

  As we talk about, if I have it correctly, 

the three components of your study, one is the 

vertical sky component, one is the sun-eye piece, one 

is the angle of obstruction. 

  MR. TANTERI:  It's only two components. 

  BOARD MEMBER ETHERLY:  Only two 

components.  Okay. 

  MR. TANTERI:  It's sunlight and skylight. 

  BOARD MEMBER ETHERLY:  So with those two 

components, based on your experience, because we had 

some discussion earlier of course about kind of, you 

know, during the expert testimony piece or the 

determination of expert status, could you help me 

understand just with respect to those two components 

versus the methodology that was utilized on behalf of 
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the applicants? 

  Based on your experience, how frequently 

are the two components that you employed utilized in 

studies of this -- in studies or analyses of this 

type? 

  MR. TANTERI:  The two components I 

utilized are the metrics used to look at right to 

light situations.  The daylighting analysis where you 

look at interior luminance is about daylighting when 

you're trying to optimize daylight in an interior.  

It's not about -- it's not used when you're trying to 

-- when you're looking at extensions of property. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. TANTERI:  Right? 

  BOARD MEMBER ETHERLY:  Now, let me ask 

this.  When you employ the term right to life as one 

of your footnotes -- 

  MR. TANTERI:  Right to light. 

  BOARD MEMBER ETHERLY:  Right to light in 

one of your footnotes.  We don't want to venture down 

that road. 

  MR. TANTERI:  Um-hum. 

  BOARD MEMBER ETHERLY:  One of your 

footnotes references the use of that standard in the 

British context. 
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  MR. TANTERI:  Um-hum. 

  BOARD MEMBER ETHERLY:  Is it a standard 

that has a footing here in the U.S. or is it something 

that is more tied to a standard in the U.K. or more 

broadly in Europe? 

  MR. TANTERI:  It is tied to a standard in 

the U.K. that is used here.  It's tied to daylight 

factor, because it directly relates to sky, sky area, 

which is daylight factor is used here.  It is also 

used in the cities of Denver, Seattle and San 

Francisco to limit building envelopes.  You have to 

stay within a certain area on that Waldram Diagram. 

  So, you know, this is -- the daylighting 

issue is evolving here in the U.S. and we're getting 

smarter in the way we look at it.  This is -- 

  CHAIRPERSON GRIFFIS:  Not that the English 

are any smarter than us.  Let's get that correct. 

  MR. TANTERI:  Well, they have had a right 

-- they have had the ancient law of lights there that 

goes back to the 1700s, so they have litigation 

established there that the metrics are well-

established. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. TANTERI:  So I'm looking at this, you 

know, with the right metrics. 
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  BOARD MEMBER ETHERLY:  Um-hum.  And then 

coming to -- and I hope perhaps at an appropriate 

point in time that I will be able to run this question 

by Mr. Babcock, so I will perhaps encourage Mr. 

Babcock to hear this question, because I might run it 

by you as well. 

  As we look at the methodology that was 

employed by EMO, I just want to be sure I understand 

the nature of your concern about utilizing that 

particular methodology.  And I don't want to -- 

  MR. TANTERI:  Well -- 

  BOARD MEMBER ETHERLY:  I just noticed the 

program uses state of the art radiosity calculations. 

 I mean, just help me understand what the concern is 

with that methodology. 

  MR. TANTERI:  Well, it's a good program 

for electric lighting and it is a good program for 

daylighting, but it's not a good program for this type 

of analysis.  It doesn't produce the output needed for 

this type of analysis. 

  BOARD MEMBER ETHERLY:  And what is 

missing? 

  MR. TANTERI:  What is missing is giving 

you an idea of the reduction in sky area and the 

decrease in sunlight.  We have got values attributed 
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to reflectances on the exterior that I don't know what 

they are. 

  They -- practically, a white wall can only 

be about 70 percent, a white wall outside, and then it 

just goes down and you lose 10 percent once it gets 

dirty and you paint yellow.  So you can't depend on a 

reflectance of an exterior surface staying what it is 

in a computer program. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. TANTERI:  I don't know what it is. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. TANTERI:  Plus the whole methodology 

is wrong to assume that a neighbor is going to provide 

a reflective surface for you to receive daylight.  

Then we could put mirrors outside for each other and 

solve each other's daylighting issues, you know. 

  BOARD MEMBER ETHERLY:  Okay.  And let me 

ask one final question then, and that is just making 

sure I'm clear.  We have talked a little bit about the 

absence of the fence in the analysis and I just want 

to make sure that I'm absolutely certain. 

  MR. TANTERI:  Yes. 

  BOARD MEMBER ETHERLY:  That last little 

line of questioning that the Chairman walked you 

through as we look at the VSC table. 
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  MR. TANTERI:  Um-hum. 

  BOARD MEMBER ETHERLY:  It's your testimony 

that even taking that assumption out of the game or 

taking that into account, you would not find there to 

be any marked or material change in terms of the 

outcome of your analyses utilizing those two 

components, the VSC component and the sun-eye study.  

With that fence, you do not see any material change to 

your outcomes? 

  MR. TANTERI:  Not to my conclusion. 

  BOARD MEMBER ETHERLY:  To your conclusion. 

  MR. TANTERI:  There will be no change to 

the sun-eye study.  To the sky component, it's going 

to be reduced more, but it's still going to be 

significant.  It's going to keep my -- I'm going to 

stick with my conclusion. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. KEYS:  Mr. Tanteri, could you provide 

the Board -- 

  BOARD MEMBER ETHERLY:  Thank you, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Thank you. 

  MR. KEYS:  -- with an update to that 

drawing on a fairly short turnaround to give them the 

benefit of having a corrected one that takes that into 
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account, and could you estimate how long it would take 

you to do that? 

  MR. TANTERI:  A week. 

  MR. KEYS:  Let me ask you something about 

that Lumen Designer program that Commissioner Etherly 

was asking you about.  Would it be fair to say that 

the Lumen Designer is essentially dumb when it comes 

to the sources of the light components?  It really 

doesn't care about where the light comes from.  Is 

that correct? 

  MR. TANTERI:  It's calculating every point 

that you place in the room, but we don't -- from the 

way the geometry of the room is, it's really getting 

all its light -- most of its light is coming from that 

obstruction, reflection off the obstruction. 

  MR. KEYS:  Could you estimate what 

percent?  Do you have any basis to estimate what 

percentage of the light is bounced light as opposed to 

skylight or direct light? 

  MR. TANTERI:  I can't tell from the 

calculations at all.  You know, one thing is you also 

have to input the transmission of the windows and the 

window frame.  And then in actuality, if you put a 

white wall out there and it's sunlit, it becomes a 

source of glare.  So what does an occupant do?  They 
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put up blinds and then you have really lost all your 

light. 

  Whereas, if you have had access to 

skylight which is just blue sky or overcast sky, that 

light, you're not getting the same source of glare as 

a sunlit white wall.  And sunlight is a welcome 

amenity to a room, especially a residence.  It's -- 

  BOARD MEMBER ETHERLY:  Let me perhaps ask 

this then and, again, I want to be very, very careful, 

because I'm sure much smarter minds than ours can 

debate ad infinitum on this, perhaps the question I'm 

about to raise.  But to an extent, is it appropriate 

to argue, because I think this is coming where Board 

Member Jeffries was heading in that, to an extent, in 

an urban context you're going to have -- if I'm a 

building, I'm more than likely going to have to deal 

with the proximity of other buildings near me. 

  And so, to an extent, isn't it appropriate 

or at least as part of the analysis to perhaps take 

into account the impact of those other structures on 

the way in which light interacts with me as a 

building?  I think I understand what you're saying.  

Your argument is you also have to take into account 

how much accessibility I have to the sky and to the 

sun.  You know, how directly can the sun -- 
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  MR. TANTERI:  Yes. 

  BOARD MEMBER ETHERLY:  -- get to me as a 

building without hitting any other obstructions?  But 

perhaps maybe it's a matter of taking all three of 

these methodologies into account and -- 

  MR. TANTERI:  It becomes very subjective. 

 That is why we're not -- 

  BOARD MEMBER ETHERLY:  I understand. 

  MR. TANTERI:  -- qualifying view. 

  BOARD MEMBER ETHERLY:  I understand. 

  MR. TANTERI:  It's just access to sunlight 

and skylight.  If I start to attribute, okay, this is 

an important part like looking at that particular 

view, I don't know how to weigh it in this. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you. 

  MR. TANTERI:  And that's why it's 

difficult to do. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you. 

  MR. KEYS:  Mr. Tanteri, would you consider 

in a residential context that direct sunlight is 

either undesirable or unwanted? 

  MR. TANTERI:  No, not at all.  I mean, 

when you wake up, seeing sunlight gets -- sinks your 

circadian rhythms.  You have a little sparkle. 

  CHAIRPERSON GRIFFIS:  Understood. 
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  MR. TANTERI:  There is no -- 

  CHAIRPERSON GRIFFIS:  Questions? 

  MR. TANTERI:  -- negative thing. 

  VICE CHAIR MILLER:  Yes.  With respect to 

your study, were you concluding that -- I think I 

heard you say that there was a 20 percent reduction 

so, therefore, that is substantial or that's -- okay. 

  MR. TANTERI:  Um-hum. 

  VICE CHAIR MILLER:  Does it -- is that 

across the board?  I mean, if you had 100 percent 

sunlight and then you had a 20 percent reduction, 

isn't that -- is that the same measure of substantial 

as if you had 30 percent sunlight and then a 20 

percent reduction? 

  MR. TANTERI:  Okay.  It's skylight. 

  VICE CHAIR MILLER:  Skylight. 

  MR. TANTERI:  Okay. 

  VICE CHAIR MILLER:  Okay.  However you're 

measuring it. 

  MR. TANTERI:  Right.  And if you're that 

window, and this is at the position of the window, if 

the skylight has been reduced by 20 percent, it's 

going to have a significant effect on that room. 

  VICE CHAIR MILLER:  Okay. 

  MR. TANTERI:  And on that window. 
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  VICE CHAIR MILLER:  Doesn't it vary 

depending on how much light you had to begin with? 

  MR. TANTERI:  That's why it's a 

percentage.  When we're up here talking about numbers 

they don't mean anything.  If I tell you the room has 

150 footcandles, what am I relating it to?  The 

sunlight goes from 10,000 footcandles in the summer to 

750 in the winter.  I mean, there is an order of 

magnitude there that you can't give me an exact number 

of what is the light level in this room from daylight. 

 Well, it varies through the whole year.  We only can 

talk about in percentage of what is inside versus what 

is outside, and that is one of my -- 

  VICE CHAIR MILLER:  I guess my question is 

you're measuring a reduction, but maybe you're leaving 

it up to us to decide how substantial the impact is in 

general because, you know, what are we left with? 

  CHAIRPERSON GRIFFIS:  Maybe I can ask it 

this way. 

  VICE CHAIR MILLER:  Okay. 

  CHAIRPERSON GRIFFIS:  The percentage of 

reductions that you have put in, let's call the 70 

percent in one of the windows. 

  MR. TANTERI:  Yes. 

  CHAIRPERSON GRIFFIS:  Does it matter what 
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time of day? 

  MR. TANTERI:  No. 

  CHAIRPERSON GRIFFIS:  Right.  So you could 

have the sun at 12:00 in the window, no addition.  You 

could have the sun, 12:00 with addition, and you could 

take the sun away at 9:00, let's say, in the morning, 

same positions.  You will get the same reading in 

terms of the reduction, because you're talking about 

access to sky. 

  MR. TANTERI:  Yes. 

  CHAIRPERSON GRIFFIS:  Not straight light. 

  VICE CHAIR MILLER:  But when you're 

talking about access to sky, you're not making a 

judgment as to how much access to sky a room needs in 

order to be adequate or, you know? 

  MR. TANTERI:  It's going from what is 

existing to what it is after it's reduced, and if it's 

reduced more than 20 percent, it can have an adverse 

effect.  It's noticeable and can make the room gloomy. 

  CHAIRPERSON GRIFFIS:  Sure.  That's an 

interesting point. 

  MR. TANTERI:  You can only have -- when 

you look out a window, you can only have 50 percent of 

sky, because you can't see the whole sky.  So when you 

reduce it 20 percent, it is a quantity that relates 
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from outside to inside.  You know, you don't see the 

whole sky.  The only -- the most you can see is 50 

percent, because you're looking out a window.  You 

can't see behind.  So that 20 percent when it's 

reduced does relate to interior light levels as a 

percentage of what is outside -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. TANTERI:  -- to inside. 

  VICE CHAIR MILLER:  Okay. 

  MR. TANTERI:  It's a -- 

  CHAIRPERSON GRIFFIS:  But wasn't she 

asking what is the high, what is the low?  I mean, 

we're talking about percentage of change and we're 

trying to grapple with just percentage of change, from 

what to what. 

  MR. TANTERI:  20 percent is used as the 

benchmark. 

  CHAIRPERSON GRIFFIS:  But I don't care 

about the percentage. 

  MR. TANTERI:  Okay. 

  CHAIRPERSON GRIFFIS:  So what is number 

one?  You said 50 percent or whatever.  What is the 

highest rating that a window can have? 

  MR. TANTERI:  Okay.  With this it can have 

-- it can have 50 percent because this has 50 percent 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 233

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of sky. 

  CHAIRPERSON GRIFFIS:  Okay.  So 50 percent 

is 100 percent for us today.  Okay.  So we're at 50 

percent and that would be the optimum.  Now, what I 

heard Ms. Miller ask you is what does it -- 

  MR. TANTERI:  Okay. 

  CHAIRPERSON GRIFFIS:  In your calculation, 

what does it want to be? 

  MR. TANTERI:  You can't relate the 20 

percent reduction to this number. 

  CHAIRPERSON GRIFFIS:  No, I know, I'm not. 

  MR. TANTERI:  Yes. 

  CHAIRPERSON GRIFFIS:  She is asking you 

what is the optimum.  When you look at a window and 

you say I'm going to design this house and every 

single window is going to have what? 

  MR. TANTERI:  Okay. 

  CHAIRPERSON GRIFFIS:  Is that optimum to 

do that or is it not optimum? 

  MR. TANTERI:  Okay. 

  CHAIRPERSON GRIFFIS:  Is it better to have 

some?  I mean, we have heard about direct light as it 

comes into a room.  You don't want one source of 

light. 

  MR. TANTERI:  I understand. 
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  CHAIRPERSON GRIFFIS:  Like a beam in your 

face, you know. 

  MR. TANTERI:  Sure. 

  CHAIRPERSON GRIFFIS:  And start getting --

I mean, does it make any difference in your analysis 

or do you want all your windows to be -- 

  MR. TANTERI:  I will answer your first 

question.  What is optimum is you need probably more 

than 20.  You need at least 20 percent to light a 

room. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. TANTERI:  Okay.  I'm trying, I'm -- 

  VICE CHAIR MILLER:  You need 20 percent of 

a window to -- one window to light a room? 

  MR. TANTERI:  Of that 50 percent that 

you're looking out, you need about 20, 25 percent to 

come in of that 50 percent for daylighting to light 

that whole room. 

  CHAIRPERSON GRIFFIS:  Cool. 

  MR. TANTERI:  That window. 

  VICE CHAIR MILLER:  One window? 

  MR. TANTERI:  One window, but the window, 

you know, it's a rule of thumb.  The window, it's not 

going to the other half of the room.  It's going to be 

within like the height of the wall to -- that's about 
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the width to go to the next window and that side.  All 

right.  So it's not that one window is going to light 

the whole room.  It's the size of that window relative 

to the depth of the room and on each side.  I mean, 

it -- 

  CHAIRPERSON GRIFFIS:  Good.  Okay.  

Follow-up?  Other questions?  It's 6:10, you don't 

have any more. 

  VICE CHAIR MILLER:  Oh, okay.  When the 

applicant presented their case, there was a lot of 

emphasis on the kitchen. 

  MR. TANTERI:  Yes. 

  VICE CHAIR MILLER:  Is there any 

particular room?  Is this the dining room?  There 

seems to be a lot of emphasis on your testimony, on 

the effect on the dining room.  Is it because that's 

what you believe is the greater impact here? 

  MR. TANTERI:  The dining room gets -- the 

window gets totally obstructed by the addition.  The 

kitchen, one window gets obstructed.  The southmost 

window gets obstructed.  The north window still sees 

out. 

  VICE CHAIR MILLER:  So is the difference 

because of the methodology? 

  CHAIRPERSON GRIFFIS:  Yes. 
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  VICE CHAIR MILLER:  Thank you. 

  MR. TANTERI:  Probably, yes, because they 

are counting the reflected light off the obstruction 

into the dining room. 

  VICE CHAIR MILLER:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

questions from the Board?  Mr. Keys, anything else? 

  MR. KEYS:  Yes.  Mr. Tanteri, are you 

testifying that with respect to a reflected wall, that 

that is going to degrade over time? 

  MR. TANTERI:  Yes, yes.  In daylighting 

calculations, you have to add in a dirt factor and the 

highest -- 

  CHAIRPERSON GRIFFIS:  I think we're clear 

on that. 

  MR. TANTERI:  Yes, the highest reflectance 

you can use for an exterior, it's typically 20 percent 

that you use for brick.  And then if it's lighter, 

maybe 50 percent. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. TANTERI:  But that's when you're 

looking at reflections of obstructions. 

  CHAIRPERSON GRIFFIS:  We understand that. 

  MR. TANTERI:  But in this case we're not 

looking at that. 
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  CHAIRPERSON GRIFFIS:  Reflective walls 

dull because they get dirty. 

  MR. TANTERI:  Yes, and vines grow on them 

and dirt. 

  CHAIRPERSON GRIFFIS:  What else?  Anything 

else? 

  MR. TANTERI:  No. 

  CHAIRPERSON GRIFFIS:  All set.  Cross? 

  MS. GIORDANO:  I'm not going to prolong 

this.  We'll just do some rebuttal, but I just had a 

few real quick questions. 

  How many total windows do you think there 

are in this house and how many do you think are 

impacted? 

  MR. TANTERI:  There are about 14, 14 

windows. 

  MS. GIORDANO:  No, I'm talking about the 

whole house. 

  MR. TANTERI:  The whole house? 

  CHAIRPERSON GRIFFIS:  Can you turn your 

microphone back on? 

  MR. TANTERI:  There's -- the windows I 

looked at were the east facade.  There's about 14 

windows.  There's about -- we're not looking at the 

south facade. 
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  MR. KEYS:  If you don't know, don't guess. 

  MS. GIORDANO:  I think I'm asking what is 

the total impact of this on the whole house, light in 

the whole house. 

  MR. TANTERI:  The impact of -- I'm not 

looking at the whole.  I'm looking at the facade that 

the obstruction is going to block.  I'm not looking at 

the south facade. 

  MS. GIORDANO:  Okay.  So don't you think 

that's relevant to whether there is a substantial 

impact here or not on the house? 

  MR. TANTERI:  There is no -- 

  MS. GIORDANO:  And we're -- 

  MR. TANTERI:  -- proposed addition 

blocking the south facade, so I'm not looking at those 

windows.  I'm looking at the window, the light coming 

through the window on the east facade.  I'm not 

looking at the south facade. 

  MS. GIORDANO:  And your standard, you kept 

referring to the word significant impact.  Are you 

familiar with the Zoning Regulations standard?  Is it 

significant impact? 

  MR. TANTERI:  I have read through the -- 

to preserve the -- I have read the zoning, the way the 

code is written, and that to preserve their right to 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 239

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

light and air and there is no -- so I have read it and 

I'm giving it -- I'm giving you a number to judge 

significant impact based on the metrics established. 

  MS. GIORDANO:  Okay.  I'm just suggesting 

that significant impact is not the zoning standard. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. GIORDANO:  But we'll deal with that on 

rebuttal.  Let's see.  You mentioned the impact on the 

dining room and that there was no obstruction.  There 

is no obstruction currently to the dining room window? 

  MR. TANTERI:  Not to the northmost window. 

 You have a view out and the existing structure starts 

to the south of the window, but the proposed addition 

is going to completely block that northmost window. 

  MS. GIORDANO:  And just curious, how did 

you not take into account the fence and some of the 

other existing conditions?  Did you view this?  Did 

you see this property before today, before you did 

your study? 

  CHAIRPERSON GRIFFIS:  I'm sorry.  I think 

we're beyond that, aren't we? 

  MS. GIORDANO:  Okay. 

  CHAIRPERSON GRIFFIS:  Anything else?  

Okay.  Mr. Keys, did you have rebuttal, any closing 

wrap-ups? 
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  MR. KEYS:  Yes, a little wrap-up 

statement. 

  CHAIRPERSON GRIFFIS:  Okay.  We're going 

to do this.  We're going to take five minutes so we 

can stretch our legs and we're going to come back.  

We're going to give you a couple of minutes just to 

close and then we'll go to final closings from the 

applicant. 

  (Whereupon, at 6:18 p.m. a recess until 

6:29 p.m.) 

  CHAIRPERSON GRIFFIS:  Excellent.  Well, 

let's conclude. 

  MR. KEYS:  Mr. Chairman, Members of the 

Board, I think I would like to try and provide a bit 

of context for this and maybe try to suggest a couple 

of things that the testimony has suggested. 

  I think first that there are privacy 

issues in connection with this application.  I think 

that the Board needs to look at and pay attention to 

the fact that the windows on the second floor of the 

Hermans' house, 628, were frosted and have been 

frosted and I think that when you look at the 

disparity in levels between the two houses, clear 

windows in that would overtop the comparable floor in 

the McCullochs' house and I think it raises privacy 
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concerns. 

  I think you should consider that, as well 

as the raised terrace and patio, again which because 

of the different levels of the two properties elevates 

their use in relation to the McCullochs' residence.  

The real issue in this case, of course, is light.  And 

looking at the standard, the standard is that the 

light and air to neighboring properties will not be 

unduly affected. 

  I don't know that the case law or anything 

you can look at is going to give you a definition of 

unduly affected, but I think that we can learn 

something from the testimony of Mr. Tanteri and from 

the standards that are becoming at least 

internationally adopted and beginning to be adopted 

here in this country. 

  British notion of light and air, ancient 

lights and air, is a common law doctrine that probably 

goes back to the 1600s in England.  We're still a 

common law jurisdiction.  Our courts look to that as a 

standard for what American jurisprudence is if there 

is no law on point and, I mean, that's the situation 

we're in. 

  You might be in a case of first impression 

because what we're asking you to do is we're asking 
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you to look at the testimony of the two experts and 

that testimony goes in opposite directions.  And the 

reason why it goes in opposite directions is the two 

experts are looking in opposite directions.  Quite 

literally, EMO Energy and their Lumen Designer program 

is looking with their back to the window and saying 

how much light gets into this room.  It doesn't matter 

where it comes from.  How much light gets into this 

room. 

  Mr. Tanteri on the contrary says, ah, the 

real standard is you need to turn around and face the 

window.  Now, you can see where the light comes from 

and he is saying the light comes from two sources.  

The light that is relevant to this standard comes from 

skylight, which means the window of the sky that is 

exposed to the window and from direct sunlight, and 

that is what he is trying to measure and that is what 

he is trying to show you. 

  The applicant's testimony is that we have 

got a component of reflected light here.  Doesn't tell 

you how much of the light he is delivering as 

reflected.  Doesn't tell you what factors are 

affected.  If you take that analysis and you don't 

distinguish and look at reflected light as an issue, I 

think the Board is going to be operating with no 
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guidance. 

  You could take an application where a wall 

completely obstructs a house, but if they can 

demonstrate that they can, by painting it white glossy 

paint or maybe by having some floodlights that pop up 

from the bottom that throw more light into the house, 

they are saying reflected light is the equivalent of 

daylight and it's not.  And I think that is a tough 

distinction, but I think it's one that you're going to 

have to make and I think the evidence and the 

testimony from the experts is there for you to 

consider. 

  The McCullochs have lived there for 32 

years.  The living room, the dining room and the 

kitchen are the affected rooms.  It is where they 

spend most of their time.  Look at their situation.  I 

think the Board was quite rightly concerned about, 

well, what is the standard?  How much is too much? 

  Look at the existing situation in terms of 

access to sky and sunlight.  It's diminished simply 

because of where they are.  They are living in a 

building in relation to another building.  It has been 

that way for 80 years.  It is already a marginal 

situation.  It is being made more so. 

  Now, the standard is unduly affected.  In 
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some ways, from the point of view of my client, it's 

undue because there is an alternative.  There is an 

alternative to get to 70 percent occupancy, to get 

more living space, but it's not taken.  The 

alternative would have offered more skylight.  It 

wouldn't be perfect, but it would represent a 

compromise of interest.  Preserve some skylight.  Yes, 

you lose a little bit of yard, but you gain the 

footprint.  You gain the space that you want. 

  Mr. Tanteri has offered, and I hope the 

Board considers his offer, to put in the record, you 

know, within a week exhibits which will supplement 

what he has got to show you what it looks like with 

the fence in it so that you can see the basis for his 

conclusion that he doesn't see the fence is going to 

make a difference in the conclusion that you have got 

affected windows here.  Thank you very much. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Any last questions, clarifications?  Excellent.  

Thank you.  Let's move ahead then. 

  MS. GIORDANO:  We have three witnesses who 

are just going to make some brief comments in 

rebuttal, and I'm going to do a very quick closing 

because I know that when you started this, you had 

mentioned not going -- that you couldn't imagine that 
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you would go beyond 6:00, but we're well beyond that 

already. 

  I think we'll start with the architect and 

Mr. Herman is going to join us this time.  He has 

studied these light studies very closely and taken a 

real detailed review of both, so he has some comments 

to make as well and, of course, our lighting expert.  

I'm going to start with the architect. 

  MR. LIPPINCOTT:  It won't take long.  

Let's turn around and face outwards.  I think that's a 

great idea.  Let's take into account the horizon line. 

 In other words, when you stand here and you look and 

you try to calculate the direct sun, especially the 

early morning sun when he said it starts, he has got 

seven hours of sunlight starting at 7:00 in the 

morning. 

  There is a four story office.  There is a 

four story building right there.  It's part of the 

context.  It's part of the urban context of this site. 

 So that sunlight, it doesn't really exist.  But let's 

talk about the proposed.  Mr. McCulloch stood here and 

said you could build a 15 by 30 foot addition and that 

he would be happy with that.  Let's talk about his -- 

please, let's consider that. 

  Let's say we did that.  How much sunlight 
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would reach their windows if they had -- if they said 

yes, build this out.  Turn it sideways, build it out. 

 How much sunlight would reach?  Not much, if any, 

especially the first floor, certainly not the 

basement, certainly not the first floor.  It might 

reach the second floor.  So those two issues are -- 

you know, let's face that way. 

  Then talking about privacy, you know, I 

grew up in the Philadelphia area.  I lived in 

Philadelphia for several years.  Double courts do 

happen.  Single courts are very common.  And the 

purpose of a double court, which is what he projected, 

what he suggested we do, is to have windows for both 

people so that that -- talk about raising the privacy 

issue. 

  What he is proposing is something that has 

windows that face each other.  That is what he wants. 

 That is what he proposed.  Those are -- that's my 

major points. 

  MS. GIORDANO:  Just in follow-up to that, 

I mean, we have thought or the Hermans have thought it 

numerous times along the way in this process that they 

had something that the McCullochs have said that they 

wanted, and then to find out that they didn't, we're 

not going through a whole other process here counting 
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on the fact that they are going to support something 

and be surprised again. 

  Mr. Herman, do you want to make some 

comments? 

  MR. HERMAN:  The two brief comments 

actually I wanted to make were just on the pictures 

that Mr. McCulloch provided looking out of one of the 

windows in his house where he shows the existing 

condition and then what looks to be, you know, I don't 

know, 90, 95 percent coverage under the -- our 

proposal. 

  What I noticed was that the vantage point 

of this picture is actually taken not straight on to 

the window, but actually kind of from the side which 

exacerbates the coverage issue.  If you actually -- 

he's nice enough to provide on the second sheet a 

straight on picture out of the same window, and you 

can see where the stick, which he says is where the 

end of the addition would be, lines up and, thank you, 

where the stick lines up and the stick lines up at the 

kind of far side of this window. 

  So, basically, what you would have is this 

area.  If you look out of this window straight on, you 

would actually have this area shaded not the 95 

percent or so that he is purporting.  This view is 
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stated by their expert. 

  If you look at Window A, which is the 

window that he showed us the picture out of, he said 

out of -- under the existing conditions, you can see 

basically 11 percent and under Proposal B, you would 

see 6 percent, which is about a 43 percent reduction. 

 So what I'm, I guess, again suggesting is this is 

about 43 percent reduction not the 95 percent he is 

purporting. 

  Finally, I just wanted to comment on, I 

guess, 20 percent was kind of the threshold.  Their 

expert said, hey, this is the sky that, you know, you 

would want to have.  Both that window, that A Window, 

and their dining room window, the B Window, are far 

below the 20 percent.  They are at 11 percent and 5 

percent respectively, and I think Ms. Miller was 

making the point.  20 percent, you know, what does 20 

percent mean when you are talking about very small 

percentages? 

  So you have got a 22 percent decrease on 

their dining room window, but it goes from 5.0 

percent, which is much below the 20 percent threshold, 

down to 3.9 percent.  So you are losing 1.1 percent of 

the visual sky.  Yet, it's 22 percent and it triggers 

this threshold. 
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  MS. GIORDANO:  Mr. Babcock, are you ready? 

  MR. BABCOCK:  Yes, just commenting on the 

obstruction, excuse me, angle analysis with regards to 

if we follow the methodology proposed by the adjoining 

property. 

  The existing condition is well beyond the 

25 percent threshold currently.  I just did the quick 

geometry and given the fence with the obstruction 

angle, 25 percent being the metric, with the existing 

condition it would be about 72 percent in the existing 

situation for the basement glass and that affects M 

and N for the obstruction angle. 

  So when they are saying it's not 

obstructed, we're trying to determine, well, with the 

fence included what impact is that going to have?  

Well, you know, from a 5 foot out, 7 feet up, that's 

72 degrees so that is beyond the 25 percent threshold. 

  The only other comment with regards to, 

excuse me, our light study versus theirs, with regards 

to reflected light.  That term has been tossed around. 

 With regards to our interpretation of the reflected 

light on this site, it's really the afternoon.  The 

point I am making is that we're not talking about high 

reflection in the morning and at noon.  We're talking 

about reflected in the afternoon.  So that is a 
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resource that wasn't available prior. 

  So when we look at the difference, that is 

what we're concerned about.  You know, we talk about 

reflection of surfaces.  We can get into exhausting 

detail with regards to that.  What we want to look at 

is all things else being equal, you know, the same 

material, same floor plan, same everything, what 

impact is it going to have? 

  And I think that is the critical issue in 

my opinion.  And with regards to reflected light, my 

mentioning of it would be in the afternoon, which it 

wasn't any indication, in other words. 

  MR. HERMAN:  And it's not reflecting light 

replacing direct sunlight.  It's reflective light 

where there was no light before. 

  MR. BABCOCK:  Correct, from a -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. GIORDANO:  In summary, I just want to 

remind the Board of the standards in the Zoning 

Regulations.  They are substantial, adverse, undue, 

and I think you have to take that in the context of 

what matter-of-right zoning allows here. 

  This is not a zone that requires a side 

yard.  There is no side yard requirement.  You can 

build lot line to lot line.  There is no implicit 
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right to see out of every side window in the Zoning 

Regulations.  So I think when you consider what undue 

means, I think you have to consider that, that there 

is no expectation that there is a side yard in this 

Zone District. 

  And as far as substantial adverse, you 

know, we're talking about some basement windows being 

somewhat affected.  I don't think that anybody has a 

huge expectation that they are going to have a light-

filled basement in this kind of a context on a side 

yard.  As we have mentioned previously, these kitchen 

windows are not windows that you can look out of.  I 

think their expert kept referring to, you know, what 

the window sees, the window views, and we're not 

talking about what a window sees.  We're talking about 

what people see out of a window. 

  I think you have to consider where this 

expectation comes on the part of the neighbors.  You 

know, the neighbors have this building that goes way 

back.  The Hermans don't have a view of any green 

space in the neighbor's yard.  It's true that the 

neighbors have enjoyed a nice view of the Hermans' 

garden in the past, but I don't understand how the 

neighbors can feel so maligned by somebody doing 

something that basically already exists in their own 
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house. 

  Many people in this context see the side 

of a building and there is no right to a green view in 

the zoned district on your side yard.  So I think that 

those things have to be taken into consideration 

undue.  I think that we have clearly demonstrated that 

methodology that is used by our lighting expert is 

much more exhaustive, much more complete.  And I think 

the fact that it isn't used as commonly in a single-

family house situation is because most people aren't 

going to go to that expense to do that kind of 

detailed study. 

  The back of the envelope kind of 

methodology that might be used more commonly in this 

context is primarily because it's a way to quickly 

assess the kinds of factors that their expert 

considered, but most situations you wouldn't consider 

that you would do the kind of complete study that we 

have done in this situation. 

  So I think that the applicant has gone 

above and beyond in trying to meet the neighbors' 

concerns.  They indicated they were concerned about 

light in their windows, not about view of the Hermans' 

garden and they met that challenge.  They proved that 

it's not going to have an impact on light in those 
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rooms that's significantly adverse or substantially 

adverse. 

  The Hermans are willing to glaze those two 

windows if privacy is a new issue that's arisen.  They 

have responded each time to concerns that have been 

raised.  They will paint that wall white.  They will 

keep it maintained.  They will glaze the windows.  

They have, I think, done everything they could to make 

this palatable and I think clearly the whole purpose 

of this special exception standard here is to allow, 

by virtue of a lesser standard than the variance 

standard, young families in our city to find a way to 

make these old houses work for them. 

  And, you know, when you have got children 

and you have got three levels of living with the 

kitchen on the basement and you're going up and down 

all day, it's impossible.  I have done it.  So the 

Hermans just ask to make their house workable for 

their growing family, as the McCullochs have done for 

themselves in the past.  Thank you. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  I think at this time, well, let's just 

do a quick assessment if we do require additional 

information.  First of all, I want to say that this 

has been very informative going through both of the 
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studies and it is pretty clear that we have two 

different analyses of this and the Board is going to 

take those back and, obviously, weigh both sides on 

that and try and decipher or deliberate to a decision. 

  Let's set a decision on this and I would 

suggest that we do that, if we are at September 5th 

now, at our next meeting, which would be the first 

Tuesday in October.  I don't think that we need to 

have additional information in the record.  I know Mr. 

Keys has offered the additional calculations for the 

lower basement windows. 

  I think we understand the level of which 

we need to in terms of the percentage of changes and 

the impact.  So I'm not of the mind to ask for that 

additional information, unless other Board Members 

would like that.  To that also, the Office of Planning 

was not able to view the last study.  I think that we 

would certainly take that into the record, Mr. Rice, 

if you wanted to, as you had mentioned in your own 

testimony you weren't sure if you had necessarily the 

expertise to get a full analysis of that. 

  However, the record is open.  I'm not 

requiring it, certainly, that you do any full analysis 

and comparison.  I think we have had quite a bit 

explained to us today and I think we have the ability 
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to assess the information that we have.  What else?  

Any other questions or comments? 

  MS. GIORDANO:  Did you say October 5th? 

  CHAIRPERSON GRIFFIS:  I didn't -- yes, 

it's the first Tuesday.  I'm not sure what the date 

is. 

  MR. MOY:  It's October 3rd, sir. 

  CHAIRPERSON GRIFFIS:  3rd.  Okay.  Let me 

ask one last question of the architect.  Mr. 

Lippincott, you mentioned as you were doing your 

closing assessment that there would be more light 

impact if you rotated it as was recommended today in 

the hearing and brought it back however far it would 

go, 22 and change.  If you were to step into the shoes 

of the other lighting consultant and make comments on 

that, are you of the understanding that that larger 

courtyard would, in fact, be, how would I say it, more 

positively received in the analysis in terms of, let's 

call it, the sky shed, the sky view, keeping that 

court open?  Do you understand my question? 

  MR. LIPPINCOTT:  Yes.  I think the 

location of this eave is going to define the horizon 

line. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. LIPPINCOTT:  So, you know, the further 
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back it goes, the more sky you see.  The further down 

it goes, the more sky you see.  And so, yes, if we 

push it back, which she proposed the court -- I mean, 

I don't know what he was proposing, what he is 

proposing.  But if we move it back, they get more 

light.  Still I don't think that the first floor -- I 

don't think that this line is the defining line of the 

sky. 

  I'm not sure.  I don't know exactly.  It 

depends on which window you're talking about.  I think 

that this line is probably -- and as you currently 

say, you know, I've looked at the model.  I said well, 

I can reduce this line by 10 inches, great, let's do 

it.  And so I'm aware of that and I'm sensitive to it 

and I'm responding to it.  Yes, moving that lot around 

will affect their sky.  I don't know that that one 

will. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. LIPPINCOTT:  This one affects -- this 

line affects their view from back here. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. LIPPINCOTT:  And then that's their 

major point. 

  CHAIRPERSON GRIFFIS:  Right.  Okay.   

  COMMISSIONER JEFFRIES:  Just a question 



 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 257

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

for you.  I just wanted to make certain if you could 

just comment briefly on Mr. McCullochs' comment about, 

you know, if you were to create the larger wider 

dogleg of sorts or court and I guess the dimension 

would have been 15 feet wide and about 22 feet long. 

  MR. LIPPINCOTT:  Well, I -- 

  COMMISSIONER JEFFRIES:  Or whatever the 

dimension is. 

  MR. LIPPINCOTT:  -- think he was merely 

turning Scheme A, which happened to be 15 feet wide. 

  COMMISSIONER JEFFRIES:  Yes, but my point 

is could you just comment on just from an interior 

perspective how -- what a design like that -- could 

that really work for you? 

  MR. LIPPINCOTT:  Well, the room that would 

be created would be long and narrow and to get to -- 

to traverse that room, to get to the kitchen from the 

rear yard, in other words the way the Hermans get to 

their house, sometimes is through the front door, 

sometimes is they park in the garage and come through 

the garden.  And when they come through the garden to 

get into the house, you would take a circulation path 

through that long narrow -- through the long access. 

  If we turn it, when we -- what I have done 

is turn it, so that circulation path is go through the 
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short access, so it makes a better room when I have 

the circulation path be shorter.  I also am able to 

arrange the furniture in a way that is more copasetic. 

 I mean, it's just better to -- when I turn it 

sideways. 

  COMMISSIONER JEFFRIES:  Well, the 15 foot 

width is really, in your opinion, not really conducive 

for circulation purposes, you know, if we were go to 

with what Mr. McCulloch -- 

  MR. LIPPINCOTT:  I did some architectural 

studies of it as requested by my clients and I found 

that it was not as good a solution as the one I 

proposed. 

  COMMISSIONER JEFFRIES:  Okay.   

  CHAIRPERSON GRIFFIS:  Thank you.  Anything 

else?   

  MS. BAILEY:  Mr. Chairman, I'm not sure if 

you want this or not, but there was a discussion 

concerning one of the drawings may not have been quite 

accurate.  I don't know if you want an updated drawing 

of that? 

  CHAIRPERSON GRIFFIS:  That's an excellent 

point, Ms. Bailey.  No, I think it's understood in 

terms of the elevation, the west elevation whether it 

was or was not accurately done.  However, the modeling 
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was stated to be correct.  Do we have this Square 868 

in it? 

  MS. GIORDANO:  Yes. 

  CHAIRPERSON GRIFFIS:  It is?  Okay.   

  MS. GIORDANO:  It has been submitted. 

  CHAIRPERSON GRIFFIS:  We'll just check.  I 

didn't see it, but I may have missed it. 

  MS. GIORDANO:  We'll check on it. 

  CHAIRPERSON GRIFFIS:  Yes, okay.  Either 

way, there it is. 

  MR. LIPPINCOTT:  Several squares are 

included on that. 

  MS. GIORDANO:  Oh, not just the one square 

isolated like that. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. GIORDANO:  We can fold this up and -- 

  CHAIRPERSON GRIFFIS:  We have this then. 

  MS. GIORDANO:  -- submit it. 

  CHAIRPERSON GRIFFIS:  We just need it, 

because it was presented. 

  MS. GIORDANO:  Okay.   

  CHAIRPERSON GRIFFIS:  It was up in the 

room.  Ms. Bailey, what else did you have? 

  MS. BAILEY:  That's it. 

  CHAIRPERSON GRIFFIS:  That's it.  
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Excellent.  Okay.  Anything else from the Board? 

  VICE CHAIR MILLER:  The model? 

  CHAIRPERSON GRIFFIS:  We have photographs 

of the models? 

  MS. GIORDANO:  Yes. 

  CHAIRPERSON GRIFFIS:  Unless you want to 

take it home.  No, no, no.  You guys can keep it. 

  MS. GIORDANO:  It won't fit in my 

briefcase. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

Thank you all very much.  At this point, the record 

would then be closed. 

  MS. GIORDANO:  Thank you. 

  CHAIRPERSON GRIFFIS:  We will call this 

for decision making on the 3rd, was it, Mr. Moy?  I'm 

sorry, Ms. Bailey? 

  MS. BAILEY:  Yes. 

  CHAIRPERSON GRIFFIS:  Excellent.  October 

3rd.  Of course, that's our Public Meeting of which no 

other additional testimony would be taken.  You are, 

obviously, welcome to be here to hear us.  We will 

call the case.  We will deliberate on the case and we 

will make a decision from the Bench.  What?  We are 

broadcast, so you don't have to personally be here, of 

course, but if you want, you are welcome. 
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  With that then, is there anything else for 

the Board's attention? 

  MS. BAILEY:  Yes. 

  CHAIRPERSON GRIFFIS:  Yes, there is.  

We're not doing that on the record today.  Thank you 

very much though.  Mr. Moy, we don't need to do this, 

do we? 

  MR. MOY:  Sir?  I'm sorry. 

  CHAIRPERSON GRIFFIS:  Are we doing this on 

the record? 

  MR. MOY:  Yes, we could.  Would you like 

to do that? 

  CHAIRPERSON GRIFFIS:  Well, in any case, 

we're finished with your case this afternoon.  You are 

very -- oh, this isn't late for us. 

  MS. GIORDANO:  You're kidding? 

  CHAIRPERSON GRIFFIS:  Thank you all very 

much.  Have a great evening.  We're going to need 

three more minutes.  Okay.  With that then, we will 

conclude.  We have -- Mr. Moy, you're going to call 

this case, as I understand, we have a consent motion 

in a case that is scheduled for us in two weeks. 

  MR. MOY:  Yes, sir.  This is the Appeal 

No. 17444 of Curry Brothers.  I bring this before the 

Board only because the appellee, DCRA, has filed a 
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motion for a continuance for this case which is 

scheduled for the Board's September 19th hearing.  So 

that is what is before the Board to discuss whether 

the Board desires to grant this continuance or not. 

  The reasoning in the -- this is the 

document.  This filing is identified as Exhibit No. 

24, which was received by the Office of Zoning on 

August the 14th, and is the only filing in the case 

record. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

And we have a consent of the parties, of course, this 

is a consent motion to continue.  Let's take any 

discussion on that.  Then I would move we grant the 

motion for a continuance in this and ask for a second. 

  BOARD MEMBER ETHERLY:  Second it. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly.  Is there any discussion on this?  We do have 

a motion before us.  It has been seconded.  I would 

ask for all those in favor to signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed?  With 

that, Mr. Moy, is there a consent on the new date for 

this? 

  MR. MOY:  Ms. Bailey, do you have any 

suggestive dates for -- 
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  MS. BAILEY:  Well, we spoke about October 

sometime.  I don't know. 

  MR. MOY:  Yes.  It's the -- well, while 

Ms. Bailey is checking, Mr. Chairman, it's the -- my 

understanding that the DCRA has consulted with the 

property owner, Curry Brothers, and the ANC and that 

the dates for schedule can be anything other than 

October 12 or October the 13th.  They had suggested 

September 26th, but my understanding with DCRA is that 

the Curry Brothers were not definitive on whether they 

were in agreement for September 26th. 

  So that being the case, if you look at our 

schedule dates -- 

  MS. BAILEY:  All right.  Thank you. 

  MR. MOY:  -- in October, we have an appeal 

case for every hearing in the month of October.  

Typically, the Board does not deal with two appeal 

cases on the same hearing date.  So if I use that as a 

guideline, then that leaves us with October the 3rd as 

a possibility in the afternoon. 

  CHAIRPERSON GRIFFIS:  Okay.  Let's set it 

the last case in the afternoon on the October 3rd and 

we'll start it then at least.  That will be the fourth 

case in the day. 

  MR. MOY:  That's correct.  And of course, 
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for that morning of -- 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. MOY:  -- that day. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, we'll 

do what we can.  Excellent.  Is there any other 

business for the Board? 

  MR. MOY:  No, sir. 

  CHAIRPERSON GRIFFIS:  Excellent.  Then 

let's adjourn. 

  (Whereupon, at 6:59 p.m. the Public 

Hearing was concluded.) 

 

 

 

 

 

 

 

 

 

 

 

 


